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Success in Business
20th March 8am-10.30am
National Marine Aquarium

Join us for a morning of discussion and networking,
focusing on tips from our invited experts to help
you run your business smoothly. Breakfast is
included!

CLICK HERE to book on Eventbrite

https://www.eventbrite.co.uk/e/success-in-business-tickets-56401096197 


COMMUNITY

Big Pink Sky Dive for
Trevi House
March 29, 2019

Helen Bull and Anne Shears
from Nash & Co Solicitors will
be taking part in the Trevi
House Big Pink Sky Dive on
the 29th March.

More than 20 people will take
to the skies with an overall
target of raising £8,000.

Trevi House is a recovery
charity based in Plymouth. It
runs a women’s only
residential rehabilitation
centre and can accommodate
up to 10 women and their
children at any given time. It is
the only such centre in the UK
where women can keep their
children through rehab.
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Midnight Walk
July 20, 2019

Thousands of women will take to
the streets of Plymouth on July 20th,
all raising money for St Luke’s
Hospice.

This is an event that we are
incredibly proud to sponsor,
enabling us to further support one
of the area’s biggest and best
charities.

Elmer’s Big Parade
Summer 2019

We’re also delighted to have
sponsored an ‘Elmer’ Elephant. The
Elmer trail is expected to bring
200,000 people and £5 million to
the Plymouth area over the
summer. St Luke’s still have a
number of Elmer’s left to sponsor -
can your company help them?

Great South West Sportive
September 15, 2019

Nash & Co are sponsoring the Great
South West Sportive, which returns
on the 15th September 2019.

Alongside the ‘Standard’ and the
‘Extreme’ routes, organisers are set
to announce a shorter route for
2019.

The ride is a great opportunity to get
out on a bike, see some beautiful
countryside and do something you’ll
remember for a very long time.



Of course, it’s important to choose the right event,
individual or team to sponsor. Consumers are
inclined to associate sponsors with the event,
individual or team they promote. Research
suggests that, whether we know it or not, our brain
uses many non-conscious shortcuts to help us
make the daily decisions required to navigate our
everyday lives. If the decisions are difficult, or no
answer comes to mind, the brain seeks a non-
conscious shortcut. One such shortcut is what
advertisers refer to as “virtue by association”. The
theory goes that an association between a brand
and an event, individual or team admired by a
consumer helps the brain provide a shortcut, and
the consumer will remember the sponsor. As a
life-long Liverpool fan, it should come as no
surprise that this author’s lager of choice as an 18-
year-old pub-goer was Carlsberg.

Just like any other transaction, sponsorship roles
can be negotiated. You, as the sponsor, will likely
make a financial commitment in return for various
rights and benefits. Below is an overview of some
of the issues you should consider when entering
into a sponsorship agreement:

● Does the contracting party have the authority
to grant sponsorship rights to the event,
individual or team?

● Are you going to be the sole sponsor? If not, will
you have exclusivity in a particular area?

● Consider your competitors. Do you wish to
ensure they do not also sponsor the event,
individual or team?

● Specifically, what sponsorship rights are you
being granted? Rights may include official
sponsor, signage rights, clothing rights, right to

Have you thought about sponsorship?

Sponsoring an event, individual or team is a popular (and powerful) method of marketing a product, service or
brand. Although commonly associated with sport, there are a range of sponsorship opportunities available to
businesses of various sizes and sectors.
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promote or sell your own products at an event
or location, free tickets, or the right to place
your brand on official materials.

● Are you sponsoring a one-off event or a series
of events, or are you agreeing to sponsor for a
fixed amount of time?

● In what circumstances would you want to
terminate sponsorship? For example, if an
event does not sell enough tickets, or if the
sponsored individual or organisation brings
themselves into disrepute.

● Will you pay the sponsorship fee as a one-off
fee or in instalments? Or will you pay this to
cover specific expenses?

● Where will your name or trade mark be placed,
and do you want approval over its use?
Consider identifying the name and trade mark
in the sponsorship agreement.

● Details of the times and dates of any event
should to be clearly set out in the sponsorship
agreement, along with what happens if the
event is postponed or cancelled.

● If you are to be an official sponsor, consider
whether the event, individual or team should
be obliged to act against any third party
“ambush marketeers”.

● Are you confident the event, individual or team
sponsored will be successful?

Although high-profile TV and sport sponsorship
may be out-of-reach for many businesses,
organisations of all sizes can create sponsor
relationships that suit their budget. Local sports
teams and creative arts groups for example will
often need business sponsors to maintain their
existence. Whatever the sponsorship arrangement,
the same principles will apply.

Duncan White
Associate Solicitor
Tel: 01752 827057
E: dwhite@nash.co.uk

Duncan runs Nash & Co’s Media team and has
extensive experience in television and digital
media. Find out more about our Media team
here:

https://www.nash.co.uk/business/media-law/

Is your company sponsoring an Elmer?

Click here to find out more!

https://www.stlukes-hospice.org.uk/elmer/
https://www.stlukes-hospice.org.uk/elmer
mailto:dwhite@nash.co.uk
https://www.nash.co.uk/business/media-law/
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Meet Nick

Meet Eleanor Barber, Head of the Family Team

Eleanor joined the Nash Family Law Team in
December 2015 and has been the team leader
since January 2017. She has over 15 years family
law experience, including prenuptial and
cohabitation agreements, relationship
breakdowns, cohabitation disputes, financial
settlements and all matters relating to children.

Eleanor has been a full member of the Law
Society’s Children Panel since 2010 and is also a
Resolution Accredited Specialist for Complex
Financial Matters and for Domestic Abuse.  As a
Resolution Specialist and Panel member, Eleanor
has demonstrated her knowledge and abilities in
the selected areas through a rigorous assessment
process.

Eleanor is a trained Collaborative Lawyer, allowing
her to assist clients in resolving matters
collaboratively and without the need for contested
Court proceedings.  This can offer a cost and time
efficient solution for families where both parties
are committed to a resolution that minimises
conflict and focuses upon the welfare of both
parties and any children.

With Accreditations covering complex children
law, complex financial matters and domestic
abuse, Eleanor has demonstrated her expertise
across all areas of family law.

Other members of the very experienced team
include Anne Shears and Gemma Stevens, both of
whom joined Nash in 2018. Both Anne and
Gemma have over 10 years’ experience in family
law.  Gemma is a Resolution Accredited Specialist
for domestic abuse and children matters and
Anne is working towards accreditation for
Complex Finances.

Eleanor, Anne and Gemma are supported by a
trainee Legal Executive, a paralegal and a
secretarial team. All Nash family lawyers are
members of Resolution, an organisation for family
lawyers which encourages cases to be pursued
and resolved in a non-antagonistic manner.

As the only family team in Plymouth to achieve a
ranking in both the Chambers Legal Directory
2019 and the Legal 500 2019, the Nash family
team are proud to be able to call themselves the
best in the area!

E: ebarber@nash.co.uk
T: 01752 827026

mailto:nwinslet@nash.co.uk
mailto:ebarber@nash.co.uk


< 7 >

Providing personal guarantees

I have seen a recent increase in the number of times business owners, of both existing
businesses and new start ups, have been asked to provide personal guarantees as security for
their business.  This may be from landlords when a company is taking over a lease or taking on a
new lease, but noticeably more often too from banks.  Below is a summary of just some of the
points to consider when being asked to provide a guarantee to a lender.

Typically lenders are asking the director-
shareholders to provide guarantees as a condition
to the implementation of a new facility or the
extension of an existing one as part of the annual
review process. This will often be in addition to any
legal charges and other security that the lender
may already have or be taking over the company’s
assets.

Whether this is a ‘Brexit-effect’ or reflection on
lenders being more open to new funding
requirements or some other reason is hard to say
but it does seem to arise more frequently.

Where the guarantors are closely involved in the
business, the lender might not insist that they take
separate legal advice though this is not uncommon.
Whether or not you are required to discuss the

guarantee terms with a solicitor not directly
involved in the funding arrangements, it is essential
that you consider carefully what you are being
asked to provide.

Firstly what is it that the guarantor(s) are being
asked to guarantee?
Although the discussions with the lender will
usually have centred on a particular facility, such as
a secured loan for a property purchase or an
overdraft facility, typically the wording of the
guarantee will require the guarantor(s) to
underwrite all liabilities of the company to the
bank, whether overdraft, factoring costs, credit card
balances or otherwise and whether incurred at the
time of the facility or later on in the relationship (a
so called ‘all monies’ guarantee). So this could
include a later increase in the loan or overdraft not



< 6 >

thought about by the guarantor at the time of the
guarantee.

Most guarantees will be drafted to leave the
guarantors still liable even if, for some legal
technicality or if the company is insolvent, the
lender cannot seek recover from the company
itself.

There will often be additional assurances and
warranties in the guarantee by which the guarantor
promises the lender certain things are true or will
or will not happen.  Breach of any warranty can
lead to a claim for damages against the
guarantor(s).

If there is more than one guarantor, how are
their respective potential liabilities assessed?
Occasionally, each guarantor will be required to
provide a separate guarantee for a maximum
stated sum.  Each guarantor will then be liable for
up to that amount, though usually with an
additional potential liability for interest on the
liability pursued and all legal costs of recovery.

More usually, the guarantors will be requested to
provide a ‘joint and several guarantee’, sometimes
subject to an overall cap.  This means that the
lender is free to recover any or all of the amount
claimed (subject to any cap) from any number of
the guarantors (this could be even be just one or all
of them).  It does not mean that the guarantors are
each liable for an equal share.  The lender can
decide what the easiest route of recovery is for it
and exhaust that before looking to any of the other
guarantors.  Interest and costs would usually be
recoverable in a similar fashion.  Where they end
up with unequal liabilities they may have remedies
against each other but that is not of concern to the
lender.

What is the interest and costs the lender can
recover?
Interest is usually recoverable by the lender on the
full amount it is claiming for under the guarantee
from the moment the claim is made.  This will be in
addition to the main amount being claimed under
the guarantee and is usually on top of any agreed
cap to the principal liability being recovered.
Sometimes it is a rate defined in the guarantee but
more usually it will be at the same rate that the
lender could claim for against the company under
its facilities.  This may be a higher rate than a
typical personal loan rate.

As you might expect, a well drafted bank guarantee
will ensure that the lender can recover all costs it
incurs in pursuing the payment from the guarantor,
including solicitor costs, debt recovery agent fees,
and court fees.  This will usually be on a ‘full
indemnity basis’, meaning payment in full
regardless of whether the lender could have kept
those costs lower by using cheaper providers or not
being so hasty to use them and without requiring
the lender to exhaust possible remedies against the
company or anyone else first.  Again, this will
usually be on top of any agreed cap.  Unless there
is a very good defence to the claim, prompt
payment (or at least agreeing payment terms with
the lender early on) may keep the overall exposure
down.

How long will the guarantee last?
Usually indefinitely!

Sometimes a guarantee document will allow the
guarantor to give notice to prevent future liabilities
being covered (but won’t release the guarantor
from liabilities the company already has at that
time) but more often they will only come to an end
when the lender agrees, which is usually only when
all facilities have been closed and there are no
more liabilities.
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What if the guarantor is no longer involved with
the company?
Guarantees normally continue to apply even if the
guarantor has never been or no longer is a director
or shareholder of the company.  It is a personal
promise to pay and is separate from the person’s
role in the company.

The guarantor must be confident therefore that
they know what is going on with the company or
have considerable trust in those who are running it!
Before ceasing to be involved in a company, for
example on retirement or a share sale, a guarantor
must be mindful of their continuing exposure
carefully and consider seeking a formal release
from the lender (perhaps by offering up a
replacement guarantor or closing the facilities on
sale) or seeking worthwhile assurances from the
continuing or new directors/owners.

What if the guarantor cannot pay?
A guarantee is a personal promise to pay.  It is not
often supported by a legal charge on the
guarantor’s property (though this can be required)
but nonetheless would enable to the lender to start
a process which ultimately could result in an order

for the sale of the guarantor’s property and/or the
bankruptcy of the individual.

It must not therefore be entered into lightly or seen
merely as a piece of bureaucracy related to a
specific company facility.  Always consider taking
appropriate legal advice before signing any form of
guarantee.
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Austin Blackburn
Partner
Tel: 01752 827125
E: ablackburn@nash.co.uk

Austin runs the Commercial team at Nash & Co.
He has a wide breadth of knowledge and
experience in contracts, commercial &
partnership agreements, property, company
formations and corporate restructuring.

https://www.nash.co.uk/business/commercial/

NASH INSIGHTS
Some of our recent Insights that have been published on the Nash website… (click titles to see articles)

Tying the knot to
save inheritance
- Alice Carter-Tyler

Contributory
Negligence in the
workplace
- Mike Shiers

Dangers of the
online divorce
- Anne Shears

Probate fees and
proposed changes
- Rhianna Greenley

https://www.nash.co.uk/contributory-negligence-in-the-workplace/
https://www.nash.co.uk/saving-inheritance-tax/
https://www.nash.co.uk/dangers-of-the-online-divorce/
https://www.nash.co.uk/probate-fees-and-proposed-changes/
mailto: ablackburn@nash.co.uk
https://www.nash.co.uk/business/commercial/
https://www.nash.co.uk/saving-inheritance-tax/
https://www.nash.co.uk/saving-inheritance-tax/
https://www.nash.co.uk/contributory-negligence-in-the-workplace/
https://www.nash.co.uk/contributory-negligence-in-the-workplace/
https://www.nash.co.uk/contributory-negligence-in-the-workplace/
https://www.nash.co.uk/contributory-negligence-in-the-workplace/
https://www.nash.co.uk/dangers-of-the-online-divorce/
https://www.nash.co.uk/dangers-of-the-online-divorce/
https://www.nash.co.uk/dangers-of-the-online-divorce/
https://www.nash.co.uk/probate-fees-and-proposed-changes/
https://www.nash.co.uk/probate-fees-and-proposed-changes/




RESIDENTIAL
PROPERTY TEAM

PARTNER ROLE FOR
ELEANOR

NASH KNOWLEDGE
Do you get our monthly Employment Law focus - Nash
Knowledge?

February’s edition is packed full with articles, case
highlights, facts and figures of particular interest to HR
Departments and staff, but also contains information that’s
important for senior management to be aware of. To
register to receive this each month, please  click the
following link:

NASH KNOWLEDGE

Highlights at Nash & Co

Eleanor Barber, Head of the
Family team at Nash & Co
Solicitors, has been
promoted to the position of
Partner.

Eleanor joined us in 2015
and became Head of the
team in January 2018.

The team have
since grown
and have been
ranked in both
Chambers and
Legal 500 - the
only Family team in the
area to have achieved this.

For info on the Family Team
please call 01752 827026
or email Eleanor at
ebarber@nash.co.uk

RECORD VISITORS FOR
NASH WEBSITE

After launching our new
website last June, we have
been nothing short of
astounded at how well it
has been received.

We are attracting record
numbers of visitors, who
are staying on the website
for longer than ever before
(average visit length is just
under 4 minutes!).

We’re told by visitors that
they find the insights
useful, the navigation easy,
and get to what they want a
lot quicker than before.

www.nash.co.uk

Throughout 2018, our
Residential Property team
acted on over £175 million
of property sales and
purchases, smashing their
targets and breaking
records for the firm in the
process.

And 2019 has started well
for the team. Spring is
traditionally one of the
busier periods of the year
for house
sales and
purchases,
but it seems
to have started
even earlier this year!

Call 01752 827069 or email
the  Residential Team
Leader, Julia Ludlow at
jludlow@nash.co.uk If we
can help you move!

https://www.nash.co.uk/business/employment/nash-knowledge/
https://www.nash.co.uk/business/employment/nash-knowledge/
ebarber@nash.co.uk
www.nash.co.uk
mailto:jludlow@nash.co.uk
mailto:jludlow@nash.co.uk
jludlow@nash.co.uk
jludlow@nash.co.uk
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Mr Atherton and another employee made adverse
comments about this less generous gift to other
employees and on Facebook. Mr Atherton’s
comments were derogatory of the Managing
Director, including the observation “well, he can
stick his bottle where the sun doesn’t shine, because I
refuse to be insulted in this way!!!”.  What a delight
Mr Atherton was!

Mr Atherton was dismissed, but the other
employee who made adverse comments was not.

Somewhat pleasingly, despite this difference in
treatment between employees and the fact that
the Managing Director, the same person about
whom the comments were made, carried out the
investigation and made the decision to dismiss, an
Employment Tribunal found the decision to
dismiss was fair.

The Employment Tribunal took into account that
the business was a small one and that the only
other senior person in the business then heard

the appeal by way of a re-hearing.  In relation to
the different treatment of the employee who,
unlike Mr Atherton, wasn’t dismissed, the Tribunal
found that this was reasonable given that they
had made a speedy apology and his comments
were not personal to the Managing Director.

Unhappy with your Christmas gift?

Mr Atherton was employed by a small company that gave its employees a Christmas gift. Over the years the gift
had grown from a bottle of drink to a gift to the value of £50 per employee; however, due to the company’s
financial position in 2017, the value of the Christmas present was then reduced back to a bottle of alcohol or a
voucher of comparable value.
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The disappointing element of this case is that,
whilst the dismissal itself was found to be fair, the
Tribunal found that the employee should have
received their notice pay, so awarded £5,376.00.

So, what do we learn: firstly, Employment Tribunals
can take account of the more limited resources of
smaller employers when deciding whether,
procedurally, a dismissal was fair and, secondly, if
you’re going to be ungrateful for a gift, keep it to
yourself or the next thing you know might be that
your charming thankless social media witterings
are included in some law firm’s business update.

Jon Loney
Managing Partner
Tel: 01752 827080
E: jloney@nash.co.uk

Jon is Managing Partner and a specialist
employment lawyer. Jon has a successful track
record representing commercial clients in
Employment Tribunals and the Central
Arbitration Committee

https://www.nash.co.uk/business/employment/

mailto: tjackman@nash.co.uk
jloney@nash.co.uk
https://www.nash.co.uk/business/employment/


BUSINESS CYCLE NETWORK
Are you a keen cyclist looking for a new style of networking? Then why not give
our Business Cycle Network a go?

We meet monthly, before work, and go for a 90 minute cycle as a group. We
leave and return from the Nuffield Health Devonshire Health & Racquets Club,
and on the group’s return, we’ll spend some time chatting and forging new
business relationships over bacon/egg sandwiches and tea/coffee. You’re then
free to use the club’s facilities before going back to work.

Interested? Visit us at www.nash.co.uk/cycling to find out more information
about the ride, read the guidelines and register to take part. If you choose to
register, we’ll be in touch with the finer details about our upcoming rides!

Partners:

www.nash.co.uk/cycling
www.nash.co.uk/cycling


Who will get my iTunes?

We are all acquiring more digital assets and living more of our lives online so questions have arisen about what
will happens to our digital assets when we die?
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We are all acquiring more digital assets and living
more of our lives online so questions have arisen
about what will happens to our digital assets when
we die?

The first issue we need to look at is who actually
owns the assets. It may seem strange but in many
cases you do not own the digital assets you
purchase but merely acquire a licence.  For
example, an iTunes account is not transferable on
death, as individuals merely have a licence to
access music and videos.

Most providers have their own terms and
conditions which will set out what will happen to
the assets if someone dies. The problem is that
these licence agreements can change on a regular
basis and can also be quite lengthy. It is sometimes
worth searching for keywords in these licence
agreements to find out what would happen.

So what can we do?
The first thing is to review the digital assets you
have and decide how important they are to you. For
example you may not be too concerned about your
UBER account but would want to ensure your
family’s digital photos were protected.
Once you've identified the items that it is
worthwhile preparing a list of the details and
location (but not including your password) and
storing this with your Will. You do need to keep the
list updated and ensure that your chosen executors
know where to locate the list.

You may also want to review the items that are
most important to you, and consider if there any
steps you could take to protect them. For example
with personal photos and videos, you may wish to
back up the data to a hard drive or produce a hard
copy such as prints or DVDs.
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Additionally, you may wish to consider how you
deal with these assets in your Will. One benefit of
digital assets that have a sentimental value is that it
is usually quite easy to duplicate them for family
members, unlike some family heirlooms. However
there can also be some digital intellectual property
rights you may own which have a significant
monetary value and you need to consider whether
special provisions need to be made for them in
your Will.

If you'd like to discuss your Will or digital assets in
more detail please feel free to contact me.

David Cornelius
Partner
Tel: 01752 827076
E: dcornelius@nash.co.uk

David leads the Wills, Trust and Probate team at
Nash & Co, and has a fantastic reputation
throughout the area for his technical knowledge,
experience and client service. He can advise on
many areas, including Wills, Trusts, Estate
Administration and LPA’s.

https://www.nash.co.uk/personal/wills-trust-and-
probate/

Buying or Selling Your House?

Pay a visit to the Residential Property team’s quote page on Nash’s website, or call
the team on 01752 827062 for an immediate and accurate quote.

We put client care at the very top of our priorities. We don’t
just talk a good game, but we deliver it as well.  Our
Residential team will do all that they can to get you to
completion as soon as possible. Follow this link for more info:

RESIDENTIAL PROPERTY

https://www.nash.co.uk/personal/residential-property/
mailto: tjackman@nash.co.uk
dcornelius@nash.co.uk
https://www.nash.co.uk/personal/wills-trust-and-probate/
https://www.nash.co.uk/personal/wills-trust-and-probate/
https://www.nash.co.uk/personal/residential-property/
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The potential impact of Brexit on commercial leases

Brexit… currently the hottest topic in the news! With experts releasing predictions concerning the
commercial property market left right and centre it is argued that the long-term future of the
commercial property market is in fact a hard call, as much will be determined by the nature of
any deal with the EU and the long-term performance of the economy.

However, the question of what impact Brexit
may have on commercial leases (if any) hasn’t
crossed many people’s minds, instead the topic
has been lurking in the shadows. So it may
come as a surprise to some that Brexit may
well have its implications on the ever
expanding world of commercial leases. If you
haven’t already, it’s probably a good time to
check the terms of your lease.

A recent case between the Canary Wharf
Group, the landlord, and the European
Medicines Agency (EMA), the tenant has
become a High Court battle. The EMA argued
that their lease which has a total term of 25
years has been “frustrated”. The ongoing saga
started when the EMA confirmed that they
would be moving their Head Quarters from
London to Amsterdam in March 2019 as result
of Brexit.

Unfortunately for the EMA, under their current
lease they do not have the option of exercising
a break clause and the prospects of assigning
or subletting are thought to be low (because of
the rent and terms of the lease). As a result,
their lawyers are working hard to argue that
the EMA can rely on the doctrine of frustration
– effectively that their lease can come to an
end because Brexit means that it is physically
or commercially impossible to fulfil the
contract. The EMA have stated that their Head
Quarters has to be within an EU member state
and assuming Brexit goes ahead (whatever the
final date), they will be forced to relocate.

Unsurprisingly the Canary Wharf Group brought
proceedings and seek a declaration from the
court that Brexit does not frustrate the lease
and so EMA should continue to pay the rent
under their lease and comply with the terms of
the lease (word has it that the EMA’s rent



exceeds £10 million per annum!). This could
result in the EMA being forced to pay an
estimated £500m bill for a property it may not
be able to use for itself.

The Canary Wharf’s barrister has said that “if
the EMA were to succeed in this claim, other
tenants might be tempted to follow suit, with
significant consequences for the property
market”.

Although commercial leases appear to be
largely unaffected by Brexit on a broader level,
property investors will be mindful that this
could set a precedent for tenants who are in a
similar position and are looking to exit their
leases. In short, if Brexit is found to be a
‘frustrating’ event, this case could have far
reaching consequences with many other
commercial contracts coming into question.
Businesses that are not keen to continue
working with or within the UK after Brexit,
could potentially find a way out of their
contracts and leases, having an enormous
financial impact on other businesses and their
relationships.

Now is also the time to consider if there are
any other unusual circumstances or terms in
your lease that Brexit may have an unintended
effect on. Examples include any references to
EU assignment restrictions and/or EU
legislation.
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Krista Doidge
Chartered Legal Executive
Tel: 01752 827068
E: kdoidge@nash.co.uk

Krista works in the Commercial team at Nash &
Co and has experience in a wide variety of
commercial matters, including drafting and
reviewing contracts, dealing with property
transactions, commercial agreements and has
been helping clients become GDPR compliant
through advice, training and drafting documents.

https://www.nash.co.uk/business/commercial/

CLICK HERE TO SEE PLYMOUTH FACTSHEET

Do you need information about Plymouth - the economy, demographics, housing,
infrastructure, skills, employment and welfare? Centre For Cities has a fantastic

website for the City with all the key information at hand.

https://www.centreforcities.org/city/plymouth/
mailto: ablackburn@nash.co.uk
mailto:kdoidge@nash.co.uk
https://www.nash.co.uk/business/commercial/




Rescue Remedies: Business planning for when customers don’t pay
You are the best at what you do. You are a supplier of services or goods and you do an outstanding job for your
customers and clients. You win new clients, you deliver a great service on time and happily issue your invoice
expecting to get paid and make your profits. There is just one problem. Unfortunately, your customer doesn’t
pay.

At the beginning of 2018 Britain discovered that
one of its largest contractors, Carillion plc, had be-
come insolvent. The Association of British Insurers
has calculated that it is only likely to pay out 2.5% of
those estimated losses to those businesses which
had been insured. In February 2019, Interserve Plc
has set out a rescue plan to ensure it does not fol-
low the same fate.

The collapse of companies like Carillion and Inters-
erve may create a domino effect, forcing those
businesses further down the supply chain into mak-
ing hard decisions, including laying off staff in order
to survive, rather than face their own insolvency
and winding up, especially when early indications
show that unsecured creditors are likely to recover
less than 7p to every £1 which is owed.

What can you do if your customer simply doesn’t
pay? How do you improve your business’ financial
health generally?

Planning for Financial Health

Forward planning is the key to making sure that your
businesses cash flow is healthy. It may be something
which you need to think about regularly or once in a
blue moon depending on your type of business. It is
worth checking this fairly frequently, to see if there
are any common issues creeping in what the rea-
sons are which are being given for non-payment.

It may be difficult but try to spread the risk within
your business so that you are not reliant on one par-
ticular client. Could you survive if your best custom-
er went bust?

Be Creative - Think Ahead
Know your customer
You meet a client for the first time, you get on well,
you want to do a great job for them and start
working. But how much do you really know about
them?  Do you know if they are a limited company or
an individual, what are their finances like? Are you
comfortable that if you spend the time and money
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in delivering your service or product that you are
going to be paid for your investment?

Some simple steps at an early stage helps set the
business relationship off on the right footing. Don’t
be embarrassed to ask for identification or
information; if your potential customer is a credible
business, they will be used to this process.
You may want to make some credit checks to flag up
any businesses which may be late payers, or
potentially experiencing insolvency proceedings. This
information will help you form an idea of on what
basis you can do business with your new customer.

Try and establish a relationship with the person who
is the real decision maker at your customer’s
business; this will help in the case of a customer who
later claims that a junior member of staff didn’t have
the proper authority to enter into contracts with you.

Set a Credit Limit
Your next step, having found out information about
your customer is to set an appropriate credit limit.
Don’t be afraid to ask for payment up front. The
customer won’t be offended if they really want to do
business with you.

Don’t forget you don’t have to give credit at all; credit
can be earned when you have developed a history
with the customer and they have shown that they are
a prompt payer.

Keep your terms and conditions up to date
If you have standard terms and conditions of contract
make sure that they offer protection for late payment
of your invoices, for example, non-payment of any
invoice could have the consequence of putting other
orders on hold. Ensure that these documents are
regularly reviewed to ensure they are up to date with
the latest legislation.
The Late Payment of Commercial Debts (Interest) Act
1998 provides interest at a rate of 8% above base

rate and also includes compensation for late payment
of each invoice. You may wish to add in additional
terms of late payment into your terms and conditions.
If you are a supplier of goods, you can add in what is
known as ‘a retention of title clause’. This can, in
certain circumstances, of ensure you can reclaim
goods which you have supplied if they have not been
paid for.

Be accurate and timely
You are more likely to be paid, if you invoice soon af-
ter the supply of goods or services, and if your invoic-
es are accurate. A clear, concise and unambiguous
invoice will not be so easily challenged as one which is
not.

Deal with Non-Payers Promptly
Pick up the phone
Firstly, it is much harder to have a dispute with some-
one over the telephone or face-to-face than it is by
email or letter.

Secondly, finding out what the problem is will be key
to how you approach resolving the non-payment of
your invoice.
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Always be polite – you can take the moral high-
ground here. You haven’t been paid and if you are
not being told why, then there is nothing you can do
to resolve the impasse.

If you can make contact with the person who
authorises payment, your customer may just explain
what the issue is and ask for your help or time to pay
– do they have a short-term cash flow issue or do
they have an issue with your product or services.
Knowing what the problem is gets you one step
closer to a solution.

Think what is best for your business?
If you have a dispute with your customer or they are
asking for time to pay, think carefully about how you
intend to respond and consider what is best for your
business.

Is the customer one with which you have had a long
relationship? Will threatening them with court action
ensure you get paid, or will it just ensure you have
lost a valued customer?

Taking the Next Step
If you do take the next step - be sure to pick the most
effective method and the right representative for you;
using a debt collection agency may be appropriate in
some cases, but it can be a significant advantage in
many claims to have a qualified lawyer look at your
debts and to use the most effective strategy in order
to gain the best leverage to ensure you get paid,
without it costing you more.
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Ellen Yeates
Associate FCILEx
Tel: 01752 827012
E: eyeates@nash.co.uk

Ellen is the Head of Litigation for Nash & Co, and
has vast experience of acting for clients litigation
and asset & debt recovery matters

https://www.nash.co.uk/business/dispute-resolution/

We highly recommend subscribing to the monthly Plymouth City Council Business News bulletins.
If you haven’t subscribed to this so far, click here to go to the latest issue and sign up!

CLICK HERE TO GO TO NEWSLETTER

https://content.govdelivery.com/accounts/UKPCC/bulletins/223b92b
mailto: tjackman@nash.co.uk
eyeates@nash.co.uk
https://www.nash.co.uk/business/dispute-resolution/


What happens in times of bad weather?

In recent weeks, we’ve seen snow and ice return and wreak havoc across parts of the UK. We thought it would
be a good time to remind you how to tackle the myths that often exist around working through bad weather.

Should employees still be paid?
If a worker is unable to get to work because of travel
disruption or bad weather, they must inform their
employer as soon as possible.

Contrary to popular belief, workers are not
automatically entitled to pay if they are unable to get
to work because of travel disruption or bad weather.

If the employer decides to close their business
because of bad weather, workers who were ready,
willing and able to work are usually entitled to their
normal pay.

Some workers may have clauses in their contracts
which set out alternative workplace policies in the case
of bad weather, such as working at the nearest office,
change in duties or working from home etc.

If schools have had to close…
All employees have the right to take unpaid time off to
deal with emergency situations for their children or
other dependants. A school closing at short notice is
usually considered to be an emergency.

There is a belief that when the office is too cold,
the employer must send everyone home. Is this
true?
No! The Health and Safety Executive recommends a
minimum temperature of 16C for offices where the
work is desk bound and fairly sedentary. If the work
requires physical effort, the minimum recommended
temperature is 13C.

These temperatures are not a legal requirement but
as an employer, you have a duty to provide a
"reasonable" temperature in the workplace.

If workers are vulnerable in any way, such as being
pregnant, then you would normally send them home
to protect their heath, and they should be paid as
normal.

If you need help or assistance, please call our
Employment Team on 01752 827081 or have a
look at our website:

www.nash.co.uk/business/employment
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Clear intentions

In the recent decision in S Frances Ltd v The Cavendish Hotel (London) Ltd [2018] UKSC 62 the Supreme Court has
provided useful guidance on the meaning of ‘intention’ in the context of business tenancy lease renewals.

Background
For those business tenancies which have the
benefit of the security of tenure provisions afforded
by the Landlord and Tenant Act 1954, the tenant
has the right to request a new lease at the end of
the contractual term of their current lease. Often
the landlord is happy to grant a further lease, and
the parties then agree the commercial terms and
the new lease is put in place. However, there may
be circumstances in which the landlord does not
want to grant the tenant a new lease. In order to
successfully oppose the tenant’s claim for a new
lease, the landlord must establish one of seven
statutory grounds.

The facts
The case of Frances v Cavendish concerned statutory
ground (f) – demolition, reconstruction or
substantial works. Ground (f) is one of the more
frequently used grounds and in order to establish

it, the landlord must show that it has a firm and
settled intention to demolish or reconstruct the
premises or carry out substantial works of
construction, and that these could not reasonably
be carried out without obtaining possession of the
premises. This case centred on the requisite
intention the landlord must demonstrate in order
to establish ground (f).

The facts of the case were that the tenant occupied
the ground floor and basement of a building as a
retail art gallery, showroom and archive. The
landlord occupied and managed the remainder of
the building as a luxury hotel.

In response to the tenant’s request for a new
tenancy, the landlord opposed this citing ground (f).
The landlord worked up a number of schemes with
a view to establishing ground (f). Whilst the works
themselves did not require planning permission,
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the premises as altered would have no practical use
without the grant of planning permission for
change of use, which the landlord did not intend to
apply for. The landlord did not seek to hide the fact
that the sole purpose of carrying out these works
was to establish ground (f) and successfully oppose
the grant of the renewal lease. The question was
whether this was adequate intention.

The decision
At first instance, the County Court found in favour
of the landlord, on the basis that the landlord’s
intention to carry out the works was firm, settled
and unconditional and therefore ground (f) was
established.

The tenant’s appeal was dismissed by the High
Court and the tenant appealed straight to the
Supreme Court.

The Supreme Court allowed the tenant’s appeal;
finding that the landlord did not have the requisite
intention required to satisfy ground (f). The appeal
turned on the nature and quality of the intention.

The landlord had been honest throughout the
proceedings that its motive in carrying out the
works was to oppose the new tenancy, but argued
that its motive was irrelevant, all that was required
was its intention to carry the works out. The
Supreme Court agreed with this to a degree, but
went on to say that the motive of a landlord could
be relevant in assessing the genuineness of the
landlord’s intention.

The landlord was only going to carry out the works
if that was necessary to oppose the new tenancy –
it admitted that it would not carry out the works
had the tenant left voluntarily. The court held the
intention could not be conditional on the whether a
tenant chose to claim a new tenancy. The test of
intention was whether the landlord would do the
same if the tenant had left voluntarily. If the answer
was no, ground (f) would not be made out.

This decision will be seen by many tenants as a
positive step in preventing landlords circumventing
the security of tenure provisions through artificial
schemes. However, could the response from
landlords be to move away from granting leases
with the benefit of security of tenure in the first
place? Only time will tell.
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Nick Winslet
Partner
Tel: 01752 827013
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Nick joined Nash & Co in the summer as the new
Head of Commercial Property.  He has very
quickly established himself as one of the top
lawyers in Commercial Property in the area and
draws from his extensive experience to provide
excellent client care and a thorough knowledge
of the market.

https://www.nash.co.uk/business/corporate/
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