
NASH
KNOWLEDGE

December 2018

December Edition

Head of Employment

Common sense prevails

“You can jump in my Addison Lee” (but it’s
probably going to be more expensive now)

Statutory holiday entitlement - use it or lose it

If at first you don’t succeed…

Meet Ellen Yeates!

Highlights

www.nash.co.uk
mailto:igrimshaw@nash.co.uk


This definition, is, in a world full of lawyers that
love complicated definitions, relatively
straightforward you would think; however,
rarely is anything that ‘simple’, therefore, it
should come as no surprise that there are
exceptions to the rule. The Equality Act 2010
(Disability) Regulations 2010 regulation 4(1)
prohibit the following tendencies as amounting
to impairments under the act:

a) a tendency to set fires;

b) a tendency to steal;

c) a tendency to physically or sexually
abuse other persons; and

d) exhibitionism and voyeurism.

In the recent case of Wood v Durham County
Council, Mr Wood had worked for Durham
County Council for 17 years and was employed
as an Anti-Social Behaviour Officer. Mr Wood
suffered from post-traumatic stress disorder
(PTSD) and associated amnesia and memory
loss.

On 24 August 2015, Mr Wood visited Boots the
Chemist and placed a number of items in his
bag and left the store without paying. Mr Wood
was stopped by security and was later arrested
for theft. Mr Wood signed a confession and
received a £90 fixed penalty notice as opposed
to being charged for theft.

As a result of Mr Wood’s actions, he lost the
police accreditation which was essential for his
role with the council and was subsequently
dismissed.

Mr Wood made a claim of unfair dismissal and
disability discrimination (indirect discrimination,
discrimination arising from a disability and
failure to make reasonable adjustments). Mr
Wood argued that his PTSD and associated
memory loss caused him to suffer forgetfulness
which, on occasion, would include him
forgetting to pay for items before leaving a
shop.
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Common sense prevails

Under the Equality Act 2010, a person has a disability if they have a physical or mental impairment and that
impairment has a substantial and long term adverse effect on their ability to carry out normal day to day
activities.
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Durham County Council argued that Mr Wood
was not entitled to the protection of the
Equality Act 2010 in relation to any
discrimination as Mr Wood’s actions
demonstrated a ‘tendency to steal’, one of the
excluded impairments. Mr Wood said, however,
that as this was an isolated incident and he had
no prior convictions/cautions for anything, let
alone theft, it could not be a ‘tendency’ to steal,
as a ‘tendency’ would imply that this type of
behaviour happened regularly.  In addition, Mr
Woods pointed out that stealing was theft
which, legally, required the perpetrator to have
both dishonesty and intent, both of which were
lacking due to Mr Wood’s dissociative state.

At a Preliminary Hearing, the Employment
Tribunal held that, although Mr Wood’s mental
impairment, PTSD, amounted to a recognised
mental impairment, it had manifested itself in
what ordinary decent people would consider to
be a tendency to steal. As the Claimant’s

NASH BUSINESS NEWSLETTER
We are delighted to have launched the new
Nash Business newsletter. This is a quarterly
publication  and features helpful advice,
articles and features written by Nash & Co’s
  business lawyers, and occasionally, from
     guest writers too!

         Have you registered your name and email
           address with us? To ensure you get your
             copy, CLICK HERE to register to receive
               it!

dismissal was because of the loss of his police
accreditation, which was a direct result of a
tendency to steal, relying on the exceptions, it
could not be discriminatory.  The Employment
Appeal Tribunal rejected Mr Woods appeal.

Our view
It is important to establish why an individual
has been treated in the way they claim: was it
because of their disability or was it because
their disability had manifested itself in the
individual displaying one of the “excluded
tendencies”?   If the treatment is because of a
disability, it is likely to be discriminatory, if,
however, the treatment is because of the
manifestation as an “excluded tendency” the
treatment will not be discriminatory even
though the tendency may have arisen from the
disability itself.

https://www.nash.co.uk/nash-business-newsletter/
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Before we look at the EAT’s decision, it is useful
to remind ourselves of Addison Lee’s
relationship with its drivers and the
Employment Tribunal’s initial decision.

Background
Addison Lee, if you are not aware, is a taxi firm
which has around 4,000 drivers.

So how does the system with the drivers
operate?

● Addison Lee provides new drivers with induc-
tion, training and documentation which indi-
cate how they should do the job.

● The drivers hire a vehicle from an associated
company of Addison Lee;

● Every driver is given a hand-held computer
known as an XDA.  When ready to work, the
driver uses the XDA to log onto Addison Lee’s
system and is then allocated a job, closest to
their location, provided one is available.

● There is a button on the XDA which the driv-
ers press to accept the job. The drivers are
expected to accept the job quickly and move
to the pickup location. If they don’t, without
an acceptable reason, a sanction follows, for
example they could be logged off of the sys-
tem and referred to a supervisor.

● Addison Lee don’t promise to provide a driver
with a specific, or even a minimum, amount
of work; however, drivers are told that, on
average, they can expect to work 50 – 60
hours per week. In reality, a driver needs to
work at least 25 – 30 hours a week to break
even with the costs of the hire vehicle.

“You can jump in my Addison Lee” (but it’s probably going to be more
expensive now I’m entitled to holiday pay and National Minimum Wage).

This month, the Employment Appeal Tribunal (‘EAT’) heard Addison Lee Limited’s appeal against the
Employment Tribunal’s decision that its drivers were workers and thus entitled to holiday pay and the
National Minimum Wage.
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In their Driver’s Contracts, the drivers are
labelled ‘independent contractors’ and have
clauses, amongst others, saying: (1) the driver
can choose the days and times they work,
however, they agree that if they are logged into
the XDA, they are deemed available and willing
to work; and, (2) that there is no obligation on
the drivers to provide their services to Addison
Lee and that there is no obligation on Addison
Lee to provide the driver with work.

The law & the EAT’s decision
The test of whether someone is a worker for
the purposes of the Working Time Regulations
and the National Minimum Wage Act is ‘an
individual who has entered into or works under
(a) a contract of employment, or (b) any other
contract, whether express or implied… whereby
the individual undertakes to do or perform
personally any work or services for another
party to the contract whose status is not…that
of a client or customer of any profession or
business undertaking carried on by the
individual’.

The key issue in this case was whether the
drivers undertook to do or perform personally
the work or services for Addison Lee under part
(b) of the above test. If we had been asked, our
view would have been yes, absolutely, but no
one asked us so the parties went off to court.

At first instance, the Employment Tribunal
found that there was an overarching contract
between each driver and Addison Lee which
satisfied (b) above. They also held that, in the
alternative, when the drivers logged on, they
were undertaking to accept the jobs allocated
to them. In relation to working time, the
Employment Tribunal held that all time the
drivers spent logged onto the system (other
than break times) was working time.

Addison Lee applied to the Employment Appeal
Tribunal and lost.

Our view
This was a sensible decision from the EAT,
taking into account the reality of the gig
economics. In their judgement, the EAT referred
to the fact that Addison Lee relied on the
drivers undertaking to do work for them for the
successful operation of their business.
These cases are also a reminder that in
employment, express contractual terms will not
be determinative of the employment
relationship and that due to the unequal
bargaining powers of the parties, a Tribunal will
look at all the circumstances of a case to glean
the true agreement between the parties.
Unsurprisingly Addison Lee are unhappy with
the judgement and it remains to be seen
whether they follow suit with Uber and also
appeal. In a statement they said, “we note the
appeal verdict, which we will carefully review.
Addison Lee is disappointed with the ruling as
we enjoy a positive relationship with the vast
majority of our 3,800 driver partners. In
common with most of the industry, the majority
are self-employed, and with earnings at a
record high."

We come back, however, to the fundamental
point of worker and self-employment status – is
there a genuine right to substitute or do the
individuals have to perform the work
personally?  If there is no genuine right to
provide a substitute, the drift of the case law is
becoming increasingly clear: the individual will
be a worker no matter what the contract calls
them.
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Meet Nick

Meet Ellen Yeates, Head of Litigation

E: eyeates@nash.co.uk
T: 01752 827012

Ellen joined Nash & Co in March this year
having spent 12 years at Michelmores LLP,
developing a specialist practice and heading a
team of solicitors and paralegals.  Ellen’s clients
vary from the European Commission to
international financial institutions as well as
SMEs and her experience includes public sector
disputes as well as giving advice to
shareholders and directors on company
disputes.

Ellen’s expertise includes all areas of
commercial and property disputes and she has
represented clients in the Court of Appeal as
well as the county court, and her team deals
with anything from small claims to multi-million
disputes.

She also has experience and expertise in
dealing with injunctive proceedings and has
advised clients in respect of the enforcement of
restrictive covenants in employment contracts;
including those with a cross-border aspect.

Whether your clients are an employer whose
employee has left and has potential to breach
their restrictive covenants or is a company
which has taken on a new employee who has
brought with him or her new customers which
may breach covenants from their former
employer; Ellen’s team will have advice to
support you.

The question of whether or not a restrictive
covenant is enforceable or not depends on
several key issues which she would be happy to
advise.

mailto:nwinslet@nash.co.uk
mailto:eyeates@nash.co.uk
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Whilst the purpose of making a contribution
towards the costs of the Employment Tribunal
system may not have been that great a success,
this was mostly because the purpose of
deterring claims was such a success that the
actual value of fees paid was less than had been
expected.

There was, in fact, a 79% reduction in
Employment Tribunal claims following the
introduction of fees.  Given that the fees were
not set at a particularly high level to issue a
claim (£160 to £250), it would appear that the
secondary intention of deterring claims that the
Claimant was not willing to put their own
money behind was very successful indeed.  A
little too successful, unfortunately, and, in July
2017, the Supreme Court determined that:

1. the Employment Tribunal fees were
unlawful because they had the effect of
preventing access to justice; and

2. the Employment Tribunal fees were
indirectly discriminatory because they
had a greater impact on women (who
were more likely to bring claims falling
within the higher fee bracket).

Employment Tribunal fees were swept away
and the flood of Employment Tribunal claims
have come rolling back in: in 2014/15 there
were 61,308 Employment Tribunal claims, in
2017/18 there were 109,685.

If at first you don’t succeed…

When Employment Tribunal fees were introduced back in 2013, the purpose was to make a contribution
towards the costs of the Employment Tribunal system and to act as a sensible deterrent to frivolous or
vexatious litigation.



The Lord Chancellor was quite clear soon after
the Supreme Court’s decision that the Ministry
of Justice intended to reintroduce the fees and
then was oddly quiet; however, a flicker of light
can again be seen: the Permanent Secretary at
the Ministry of Justice has confirmed that, whilst
there are no immediate plans to introduce a
new fee system, the department is working on
one which has not yet been finalised – at least
its progress.
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Whilst no one wants employees with genuine
claims to be excluded from the justice system,
the current “one-way bet”, where an employee
incurs no costs, whether or not their claim is
successful, is neither fair on employers nor a
good use of judicial resources.  Our hope is that
a progressive fee system is introduced soon,
enabling fair access to justice whilst
discouraging those who are simply chancing
their luck.
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Employment Tribunal Claims - 2005/6 to 2017/18

Employment Tribunals - a very brief history

Employment tribunal fees were introduced in 2013 and then abolished four years later in July 2017. Since
then the number of tribunal claims has, unsurprisingly, increased dramatically.

The number of single claims raised in the recent quarter (April to June 2018) is up 165% from the same
time last year.



Background: the case of Max-Planck-
Gesellschaft v Shimizu
Mr Shimizu worked at the Max Planck Institute,
a private scientific support institution in
Germany until 2013. Two months before he left,
Shimizu was invited to take his remaining leave;
however, he only took two days off and then,
when his employment was terminated, he
requested payment in lieu of 51 untaken days
which were accumulated from 2011. This was
not granted by Max-Planck since, under
German legislation, there is no right to carry
over untaken leave from one year to the next or
to payment in lieu of accrued but untaken
holiday on the termination of employment.
Shimizu subsequently brought a claim for
unpaid holiday.

At first instance, Shimizu won his claim;
however, on appeal, the court referred the
matter to the ECJ to determine whether the

Working Time Directive (which provides workers
with a minimum of 20 days’ annual leave
entitlement each year) allows for national law to
prevent holiday being carried over or exclude
the payment in lieu of untaken holiday upon
termination of employment where a worker
does not apply to take the leave.

ECJ
The ECJ held that a worker will not lose their
annual leave entitlement for the purpose of the
Working Time Directive because they did not
apply to take the leave, and therefore, the
worker would be entitled to carry the leave over
from one year to another. On the other hand, if
the employer can prove that the worker
deliberately and knowingly refrained from
taking their paid annual leave after being given
the opportunity to exercise their right, EU law
does not prevent the right being lost.
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Statutory holiday entitlement - use it or lose it?

The European Court of Justice (ECJ) has held, in the case of Max-Plank-Gesellschaft v Shimizu, that where an
employer has not provided a worker with sufficient information about their right to paid holiday and given
them the opportunity to take such leave, the worker may be permitted to carry their untaken holiday over
to the following leave year even if national legislation does not permit this.



Our view
We therefore recommend employers ensure
that workers are encouraged, to the extent that
they do not already do so, to take holiday and
allow workers the opportunity to take it. This
can be ensured by having a policy in place
which clearly states that workers must take
annual leave in the year that it arises or face
losing it and, details the procedure on how
holiday can be requested and taken. It may also
be worth having a specific date on the calendar
where workers are reminded, by email or letter,
to take before the leave year is up so that
employers can demonstrate that those who did
not take their holiday, were acting through
choice; not ignorance.

How does this decision impact UK law?
Employers in the UK will be familiar with the
requirement under national law to pay workers
in lieu of accrued, but untaken holiday on the
termination of employment. Therefore, in the
UK, a worker will not lose the right to payment
in lieu because they did not take their leave
before the date of termination of employment.
Employers in the UK are also permitted to serve
notice to require a worker to take any accrued
but untaken holiday entitlement during their
notice period. Such notice must be at least
twice the length of the period of leave that the
worker is being ordered to take.

However, it is generally understood under UK
legislation, that statutory holiday may not be
carried over from one leave year to the next
(the worker either has to use it or lose it) unless
the employee has been on sick leave or
maternity leave. Therefore, this judgement is
significant as where an employer fails to inform
a worker about their right to paid holiday and
provide an opportunity to take such leave,
workers may be entitled to carry over their
holiday to the next year. This could result in
workers accumulating a significant amount of
annual leave over their working years.

We hope you never need to call on your business combined insurance policy - the one with ‘FREE’ LEGAL
EXPENSE COVER.

If so, you will probably be told you have invalidated the policy as you have not followed the 'correct
procedures’. Staying up to date with expanding demands of regulations is almost impossible.

YOU CANNOT RISK large unexpected legal bills from policies that won’t support you when you need them to.

WHAT YOU NEED is insurance you can trust - one that seamlessly wraps around the advice of your own HR Adviser.
One with no arguments as to who is to blame. A policy arranged by STRAIGHT SOLUTIONS.

SURPRISE!
Your business insurance is probably useless…

Call Brian Dunk now!
   01935 389812                 brian@straightsolutions.co.uk www.straightsolutions.co.uk

mailto:brian@straightsolutions.co.uk 
www.straightsolutions.co.uk
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Interesting cases and legislation on the horizon
 heard by Court of Appeal in November 2018 – awaiting judgment.

If a worker is wrongly labelled as self-employed, are they entitled to be paid for all the holiday they missed out on?

heard by Court of Appeal in November 2018.
Does the 20-minute break under the Working Time Regulations have to be continuous?

due to be heard by Supreme Court in January 2019
Did a failure to expressly carve out a minor shareholding in a competing business make a post-termination restriction too wide and
thus unenforceable?

due to be heard by the Court of Appeal on 29 January 2019
Whether the High Court was correct to hold that suspension was not a neutral act and in this case a suspension of a teacher
amounted to a breach of the implied term of trust and confidence as a knee-jerk default response to an allegation of unreasonable
force against a disruptive child.

 due to be heard at the Court of Appeal in February 2019
Is the Equality Act worded wide enough to encompass perceived disability discrimination?

due to be heard at the Court of Appeal in April 2019
Is a term-by-term approach required or is a package approach permissible when comparing agency worker basic working
conditions?

due to be heard by Court of Appeal in May 2019
When calculating holiday pay for part-time term-time workers should you use the average number of hours worked in the preceding
12 weeks under the Working Time Regulations 1996?

due to be heard by Supreme Court in June 2019
Is a dismissal automatically unfair if the dismissing officer was unaware of the protected disclosure because he was misled by the
claimant’s line manager (to whom the protected disclosure was made)?

due to be heard by Court of Appeal by June 2019
Whether the High Court erred in finding that the Trust’s refusal to adjourn its disciplinary processes, pending a decision by the CPS
whether to press criminal charges, has breached the implied term of mutual trust and confidence in the Claimant’s contract of
employment and the Trust was not entitled to stop paying the Claimant’s salary in circumstances where it, and the General Medical
Council, had suspended him.

due to be heard by Court of Appeal in July 2019
Was it correct to strike out a Claimant’s claim for unreasonable conduct when the Claimant discussed her case with a journalist
during an adjournment whilst still under oath?

due to be heard by Court of
Appeal in October 2019.
Is offering enhanced contractual maternity pay, but only statutory shared parental pay indirectly discriminatory?
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Important legislation changes ahead

New advisory fuel rates for employers with company car schemes come into effect and apply to all journeys made on
or after 1 December 2018. The advisory fuel rates only apply where employers: reimburse employees for business
travel in their company cars or require employees to repay the cost of fuel used for private travel.

Itemised pay statements will be required to contain information regarding the number of hours worked by an
employee for which they are being paid where the employee’s pay varies as a consequence of the time worked.

Employer National Insurance Contributions will be payable on termination payments above £30,000.00.

According to proposals, in April 2019: (1) the rates for Statutory Maternity Pay, Statutory Paternity Pay, Statutory
Adoption Pay and Statutory Shared Parental Pay will all increase from £145.18 to £148.68 per week; (2) the rate for
Maternity Allowance will increase from £145.18 to £148.68 per week; and, (3) the rate for Statutory Sick Pay will
increase from £92.05 to £94.25 per week.

If passed, will entitle those on work experience of more than 4 weeks to receive the minimum wage for their age.

New legislation is to be drafted to ensure that all tips left to workers for example in bars and restaurants will be paid
to the workers in full.

Parental Bereavement Leave and Pay The Parental Bereavement (Leave and Pay) Bill would give qualifying bereaved
parents of children the right to two weeks’ paid leave (see our article in October’s edition).

The right to shared parental leave and pay is potentially to be extended to working grandparents, which could be
interesting …
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National Minimum Wage
Workers aged 25 or over (the
National Living Wage): £7.83
per hour
Workers aged 21 to 25: £7.38
per hour
Workers aged 18 to 21:£5.90
per hour
Workers  under 18: £4.20 per
hour

1 3 Sick Pay
Statutory Sick Pay: £92.05
per week

CURRENT RATES AND LIMITS (As at 28th October 2018)

Family Rights
Statutory Maternity Pay,
Statutory Paternity Pay,
Statutory Adoption Pay,
Statutory Shared Parental
Pay, & Maternity Allowance:
£145.18 per week.

2
Taxation: Scotland

5
In Scotland, for the tax year 2018/19:

of 19% applies on

annual earnings above the PAYE threshold

and up to 

of 20% applies on

annual earnings from 

 of 21% on

earnings from 

 of 41% on annual

earnings from 

 of 46% on annual

earnings above 

Taxation: UK (Excl Scotland)

4
In the UK (excluding Scotland), for

the tax year 2018/19:

 of 20% applies on

annual earnings above the PAYE

tax threshold and up to 

 of 40% applies on

annual from 

of 45% applies

on annual earnings above

Limits

6
Maximum amount of a week's pay

(used for calculating a redundancy

payment or for various awards

including the unfair dismissal

basic award):

Limit on amount of unfair

dismissal compensatory award:

Maximum guaranteed payment

per day: 
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National Insurance

7
The lower earnings limit:

The upper earning limit: 

Auto Enrolment

8
The minimum contribution rates

for defined contribution schemes,

expressed as a percentage of a

jobholder’s qualifying earnings, is

Vento Bands

9
Injury to feeling and psychiatric

injury:

Lower Band of 

Middle Band of 

Upper Band of 

CURRENT RATES AND LIMITS (As at 28th October 2018)

Statutory Minimum Notice

10
Length of
Employment

Notice Required
From Employer

Under 1 month No statutory notice
requirement

1 month to 2 years 1 week

2 years to 12 years 1 week for each
completed year of
service

12 years or more 12 weeks

Statutory or Contractual Notice

There are two types of notice period: statutory and contractual.

Statutory notice is the minimum legal notice that can be given.
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