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I hope this find you well.
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you all a very Merry Christmas and a Happy
New Year.

I hope 2020 is a good one!
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The difficulty which is often faced, however, is that
those handbooks sometimes go so far as controlling
freedom of speech.  Much as some employers
would like to have the same control over their
employees’ speech as Kim Jong-un has over the
people of North Korea, the European Court of
Human Rights has different ideas.

In the recent case of Herbai v Hungary the European
Court of Human Rights considered the balance
between an employer’s rights to direct an
employee’s speech and the employee’s rights to free
speech under the European Convention of Human
Rights.

In this case, Mr Herbai, the applicant, was a HR
Manager for a bank in Hungary.  Mr Herbai had co-
founded a knowledge sharing website for HR related
publications and events which also contained a
presentation by Mr Herbai himself, although it did
not say who his employer was.   Mr Herbai wrote an
article, published on his website, concerning recent
tax changes and his view of their impact.

The bank had a code of ethics which required
employees not to publish any information relating
to the functioning and activities of the bank.

The bank took the view that his publication had
infringed its economic interests and terminated Mr
Herbai’s employment.  Frankly, from a
reasonableness perspective, we agree with Mr
Herbai that the bank’s decision was not terribly fair;
however, that is not the purpose of this article.
Mr Herbai took his case through to the European
Court of Human Rights on the basis that the bank’s

actions in disciplining him for his publications was a
breach of his freedom of speech and was
successful.

The European Court of Human Rights did, however,
provide some useful guidance of what should be
considered when making decisions as to whether an
employee’s actions in their employment are
sufficient to undermine their rights to freedom of
speech for disciplinary purposes.  As such, in the
future, HR should, of course consider what your
employee handbook says about social media use,
but also consider the following:

1. whether the expression in question relates
to a matter of public or professional interest

2. whether the expression is a statement of
fact or a value judgment

3. whether the expression caused damage or
negatively influenced the employer’s repu-
tation

4. whether the person who exercised his or
her right to freedom of expression acted in
good faith, and

5. the gravity of the measure proposed to be
applied by the employer.

In considering the above showing that you have
considered the delicate balance between the
employer’s interests and the basic human rights of
the employee, an employer is likely to have a much
greater chance of showing that a dismissal was
reasonable than if they simply rely on the handbook
alone.

A Balancing Act
Often, employers will have polices in place to regulate employees' use of social media, especially when it
could implicate the employer’s business or its confidential information.



The Claimant was a lead concept artist (whatever
that might mean) for the Respondent. He had
worked for six years without any problems and had
been promoted to lead a team of four.

Early one morning he found a visa application on a
printer in the office which included details of the
salary of the Senior Vice President and Head of
Corporate Strategy of the company. Senior
executive salaries were not common knowledge
within the company.

The Claimant left the document where uncollected
documents were usually placed and returned to his
desk and carried on working. Another more senior
employee did exactly the same.

Later that day, the Claimant pointed out the
document to a colleague as they were passing the
printer. This was the only person the Claimant told
that day about the document. That being said, other
employees soon learnt of the senior executive’s
salary and games were initiated including “guess the
pay of the executive”.

The following day when the Claimant noticed that
the document was still uncollected, he put it in the
confidential waste bin. He also mentioned it to a
couple of colleagues, one of whom was a direct
report.

The Claimant was dismissed for gross misconduct
for disclosing pay details.

The Employment Tribunal found that the Claimant
had done nothing that could constitute gross
misconduct justifying the summary termination of
his employment. A decision upheld by the
Employment Appeal Tribunal. Well no surprise
there then!

However, the Employment Tribunal also refused to
make a reduction for the Claimant’s contributory
fault as, in their words, the disclosure was not gross
misconduct.

The Employment Appeal Tribunal found that the
tribunal had misdirected itself. A deduction for
contributory fault does not require that there
should have been gross misconduct, the question is
whether the Claimant’s conduct was blameworthy
or culpable and so whether it was appropriate to
make a reduction in any compensation.

The EAT then sent the case back to the tribunal to
decide whether a deduction should be made.

Salaries are a sensitive subject, however, the
embarrassment of senior executive’s salary
becoming knowledge within the company should
not lead to an overreaction. It might be appropriate
to conduct a proper investigation into how the
salaries had become known but a balanced and fair
process is appropriate and necessary.

In relation to contributory fault leading to a
reduction in any compensation awarded, it is
worthwhile bearing in mind the section of the
Employment Rights Act 1996. Section 123 reads as
follows “Where the tribunal finds that a dismissal
was to any extent caused or contributed to by any
action of the complainant, it shall reduce the
amount of the compensation award by such
proportion as it considers just and equitable having
a regard to that finding”.

What this really means is that an employee who
gets sacked unfairly but who is not blameless may
find their compensation reduced.

Overreacting and contributory fault
A look at the case of Jagex Ltd v McCambridge
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It should first be noted that this is only an
Opinion by an Advocate General, so may not be
followed when the ECJ gives its full judgment (but
they usually are).

It is also noteworthy that the view reached in the
Opinion is in the context of a claim in the Italian
courts. However, as the claim concerns the Equal
Treatment Framework Directive 2000/78, which
is implemented in the UK by the Equality Act
2010, the Opinion (and subsequent judgment)
will have implications in the interpretation of the
relevant provisions of the Equality Act 2010.

The Claimant, NH, was a senior solicitor, who
during an interview on a radio show, said he
would never hire a homosexual person to work
for his law firm nor wish to use the services of
such a person. At the time, there were no open
recruitment at the firm.  An association for LGBT
lawyers in Italy brought proceedings against the
solicitor, alleging discrimination.

The Bergamo District Court upheld the claim
holding that NH’s behaviour was unlawful
because of its discriminatory nature.
NH’s appeal was dismissed by the Court of
Appeal in Brescia.

NH appealed to the Supreme Court of Cassation
which referred the case ECJ:

Article 3(1)(a) of Directive 2000/78 provides that
discrimination in relation to ‘conditions for
access to employment’ must be avoided in
respect of ‘selection criteria’, ‘recruitment
conditions’ and ‘promotion’.

The ECJ held that such remarks could fall within
the scope of directive as it could hinder access to
employment and essentially discourage people
in a protected group from applying for a job.

This case is a stark reminder for employers of
the age old saying ‘think before you speak’,
especially when you’re on the radio!

Can hypothetical remarks about recruitment amount to unlawful discrimination?

In the case of NH v Associazione Avvocatura per i dirritti LGBTI, the Advocate General answered that they
can.
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Washing away discrimination

Can dismissal still be a detriment if the employee is subsequently reinstated?

Overview

Where a Claimant has been dismissed but is later
reinstated, the Claimant can still rely on the
dismissal as a detriment under the Equality Act
2010 even though the dismissal has effectively
been washed away.

Background – Jakkhu v Network Rail
Infrastructure

The Claimant, Mr Jakkhu, was employed by
Network Rail as a Support Analysist (a ‘band five’
role) in London.

In 2014, a reorganisation in the business took
place which saw the Claimant’s role relocated to
Manchester and the Claimant was put at risk of
redundancy. The Claimant did not wish to
relocate to Manchester and, in March 2014, the
Claimant was given notice that his role had been
made redundant and his last day of employment
would be 24 September 2014.

From May 2014, the Claimant was absent from
work on sick leave (the Claimant suffered from
ulcerative colitis which rendered the Claimant
disabled for the purposes of the Equality Act

2010). During the Claimant’s absence, the
Claimant’s notice expired; however, an
agreement had been reached between Network
Rail and the trade unions which provided that no
compulsory redundancies would take place in
bands five to eight until after 31 December 2014.

When Network Rail recognised its error of
providing the Claimant with notice of the
termination of employment, Network Rail
informed the Claimant, on 22 October 2015, that
the decision had been made to extend his notice
period until 31 January 2015.

In January 2015, the Claimant returned to work
following his sickness absence and informed
Network Rail that he would look at alternative
roles rather than accept redundancy.
Consequently, Network Rail retracted the notice
of redundancy whilst alternative employment
was sought, albeit the Claimant was reminded
that his role remained at risk of redundancy.

On 4 February 2015, the Claimant returned to his
role and in the interim, applied for a more senior
IT Support Analyst role. The Claimant’s
application was unsuccessful.



In July 2015, the Claimant was signed off sick
from work by his GP and, whilst he remained
employed by Network Rail, brought a claim in the
Employment Tribunal claiming direct disability
discrimination, discrimination because of
something arising in consequence of disability
and victimisation. As part of his claim, the
Claimant relied on his dismissal as a detriment.

The Employment Tribunal decision

At first instance, the Employment Tribunal
dismissed the Claimant’s claim finding that the
Claimant could not rely on his dismissal as a
detriment because:

   there had been no dismissal because it
had been extinguished by the subse-
quent reinstatement; and

   the Claimant had accepted the extension
of his notice period and continued to
treat himself as employed by the Re-
spondent.

The Claimant appealed the Tribunal’s decision.

Employment Appeal Tribunal

The Employment Appeal Tribunal allowed the
Claimant’s appeal. In particular, the Employment
Appeal Tribunal held that:

   the Claimant’s notice of dismissal should
have been retracted before it expired on
24 September 2014 following the agree-
ment that had been made with the union
and therefore, the Tribunal should have

focused its attention on why Network Rail
allowed the notice to take effect;

   the Claimant did not have to demonstrate
that the dismissal remained effective;

   the Claimant was entitled to complain that
the failure to offer to retract the notice was
a detriment; and

   a dismissal, even where it has been retract-
ed, can still be a detriment.

In light of the above, the Employment Appeal
Tribunal remitted the case back to the Employment
Tribunal for a fresh hearing.

Comment

This case highlights that even where an employee
has been reinstated, there remains a risk of
litigation in the Employment Tribunal on the basis
that the dismissal was a detriment, even though the
dismissal was effectively washed away.

It is also worth noting that whilst this was a case
focused on the Equality Act 2010, the Employment
Appeal Tribunal did not limit their analysis to such
claims, therefore, it is likely that the Employment
Appeal Tribunal’s analysis can be applied to claims
brought under other legislation as well, for example,
whistleblowing.
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Interesting cases and legislation on the horizon

awaiting Employment Tribunal hearing
Whether a foster carer is a worker so as to be able to bring claims for holiday pay.

due to be heard by the Supreme Court in February 2020
How should sleep-in shifts be treated for National Minimum Wage purpose?

awaiting Supreme Court hearing
7,000 equal value claims company jobs in retail stores with work in distribution depots.

– awaiting comment from ECJ
Does a contractual right to substitute mean that an individual cannot be classed as a ‘worker’ under the Working Time Regulations
1998?

– application for permission to appeal lodged in October 2019
How to calculate holiday pay for part-time term-time workers.
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NASH BUSINESS
The most recent edition of Nash Business was published in November and the
next one will be going out in February. You can see November’s edition and sign
up automatically here:

https://www.nash.co.uk/nash-business-newsletter/

Nash Business is a quarterly publication, featuring helpful advice to assist you
with running and growing your business the right way.
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Important legislation changes ahead

New legislation is to be drafted to ensure that all tips left to workers for example in bars and restaurants will be paid to the workers in
full.

Employer National Insurance Contributions will be payable on termination payments above £30,000.00.

 introduction of written statement of terms for workers and for all workers and employees to receive a statement
on their first day of work comes into effect on 6 April 2020. Also, extend the reference period for WTR annual leave from 12 to 52
weeks.

 would give qualifying bereaved parents of
children the right to two weeks’ paid leave.

 is to be removed in April 2020.

Public and private organisations with more than 50 employees (or financial services organisations) will have to set up internal
reporting channels that would allow people to report within the organisation itself. Implementation of this Directive will depend on
the terms on which the UK leaves the EU following Brexit.

The right to shared parental leave and pay is potentially to be extended to working grandparents, which could be interesting.
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National Minimum Wage
Workers aged 25 or over (the
National Living Wage): £8.21
per hour
Workers aged 21 to 25: £7.70
per hour
Workers aged 18 to 21:£6.15
per hour
Workers under 18: £4.35 per
hour

1 2 Family Rights 3 Sick Pay
Statutory Sick Pay: £94.25
per week

UPCOMING RATES AND LIMITS (From 7th April 2019)

Statutory Maternity Pay,
Statutory Paternity Pay,
Statutory Adoption Pay,
Statutory Shared Parental
Pay, & Maternity Allowance:
£148.68 per week.

Taxation: Scotland

5
In Scotland, for the tax year 2018/19:

of 19% applies on

annual earnings above the PAYE threshold

and up to

of 20% applies on

annual earnings from

of 21% on

earnings from

of 41% on annual

earnings from

of 46% on annual

earnings above

Taxation: UK (Excl Scotland)

4
Limits

6
Maximum amount of a week's pay

(used for calculating a redundancy

payment or for various awards

including the unfair dismissal

basic award):

Limit on amount of unfair

dismissal compensatory award:

Maximum guaranteed payment

per day:

In the UK (Excluding Scotland), for the
tax year 2018/19:

Basic Tax Rate of 20% applies on
annual earnings above the PAYE tax
threshold and up to £37,500.

 Higher Taxt Rate of 40% applies on
annual earnings from £37,501 to
£150,000.

Additional Tax Rate of 45% applies on
annual earnings above £150,000.
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National Insurance

7
The lower earnings limit:

The upper earning limit:

Auto Enrolment

8
The minimum contribution rates

for defined contribution schemes,

expressed as a percentage of a

jobholder’s qualifying earnings, is

3

Vento Bands

9
Injury to feeling and psychiatric

injury:

Lower Band of £900 to £8,800

Middle Band of £8,800 to £26,300

Upper Band of £26,300 to £44,000

Statutory Minimum Notice

10 
Length of
Employment

Notice Required
From Employer

Under 1 month No statutory notice
requirement

1 month to 2 years 1 week

2 years to 12 years 1 week for each
completed year of
service

12 years or more 12 weeks

Statutory or Contractual Notice

There are two types of notice period: statutory and contractual.

Statutory notice is the minimum legal notice that can be given.

UPCOMING RATES AND LIMITS (From 7th April 2019)
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