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Background (Harrison v Barking, Havering &
Redbridge University Hospitals NHS Trust).

Ms Harrison, a solicitor, was employed by the
NHS Trust as Deputy Head of Legal Services. Ms
Harrison’s role involved inquest work, claim
handling and legal teaching; however, in August
2019, Ms Harrison was suspended from her
role due to concerns regarding her handling of
a clinical negligence claim. The Trust failed to
provide Ms Harrison with the details of the
allegations against her at the time of the
suspension.

Some two months later, in October 2019, Ms
Harrison wrote to the Trust explaining that she
had not received any update on her suspension
and that the suspension was having a
detrimental effect on her mental health (Ms
Harrison had been diagnosed with stress).

Following discussions between Ms Harrison and
the Trust, the Trust allowed Ms Harrison to
return to work on 5 November 2019; however,
several conditions were placed on Ms
Harrison’s return including restricted duties (Ms
Harrison was forbidden to work on casework
and was only allowed to audit files and carry
out legal teaching). Ms Harrison refused to do
this and, consequently, the Trust suspended Ms
Harrison, for a second time, for refusing to obey
management’s instructions.

In light of this, Ms Harrison sought a mandatory
injunction from the High Court permitting her
to return to her role and perform most of her
normal duties. Ms Harrison argued that the
Trust, by not allowing her to resume her duties
without good reason, had breached the implied
duty of trust and confidence and that the
suspension had had a detrimental effect on her
health.
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To suspend or not to suspend

The High Court has granted a mandatory injunction allowing an employee, who had been suspended
from her duties on grounds of alleged misconduct, to return to work and resume (most of) her normal
duties after the court found that it was strongly arguable that the suspension was unreasonable.
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High Court:
The High Court found in favour of Ms Harrison
and granted the application. In particular, the
court held that:

● Ms Harrison had not been presented with
any evidence of her alleged misconduct
until after the decision had been made to
suspend her;

● there was no reasonable and proper
cause for suspending Ms Harrison from
her normal duties and by doing so Ms
Harrison had strong grounds to argue that
the Trusts’ actions amounted to a breach
of the implied duty of trust and confi-
dence; and,

● there was no evidence that enabling Ms
Harrison to work her normal duties (aside
from clinical negligence casework) would
harm the trust. On the contrary, there was
evidence that the suspension had affected
Ms Harrison’s mental health. As such, the
balance of convenience was in Ms
Harrison’s favour.

Our view
This is an interesting case and serves as a
reminder that suspension should only be taken
as a last resort. Additionally, it shows that
suspending an employee without sufficient
supporting evidence will give weight to an
application for a mandatory injunction and will
strengthen a potential claim for constructive
unfair dismissal.

Whilst it is very rare for interim injunctions to
be granted in employment cases, it would not
be surprising if this decision results in an
increased number of applicants, especially
where the applicant’s role is focused on
reputation and maintaining a strong network
with clients and other professionals.

NASH BUSINESS
The most recent edition of Nash Business was
published in November and the next one will be going
out on the 12th February. You can see November’s
edition and sign up automatically here:

https://www.nash.co.uk/nash-business-
newsletter/

Nash Business is a quarterly publication, featuring
helpful advice to assist you with running and growing
your business the right way.
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Currently, an employer is obliged to provide a
written statement of terms and conditions
within two months of their employee starting;
however, from 6 April, this statement must be
provided to employees, and workers, on or
before the first day of employment.  This, in all
fairness, is a sensible change: who wants to
work without knowing their terms and
conditions until they have been with their
employer for two months?  We wouldn’t even
buy a gym membership without knowing how
much notice we had to give when we inevitably
want to cancel it after two weeks.

So what’s the bureaucratic gripe?  Well,
sneaking in behind this sensible amendment
are a number of additional requirements for a
contract of employment (or work) which appear
to serve no purpose at all.  In summary, from 6
April 2020, all contracts must include details of:

1. in relation to hours of work, particulars of
the days of the week the worker is
required to work and whether or not such
hours or days may be variable and, if they
may be, how they vary or how that
variation is to be determined;

2. any terms and conditions relating to any
paid leave (other than holiday or sick
leave);

3. any other benefits not covered elsewhere
in the written statement;

4. details of any probationary period,
including conditions applicable to it and its
duration

5. details of any training entitlement provided
by the employer and any part of that
training entitlement which is compulsory;
and

6. particulars of any other compulsory
training which the employer will not pay
for.

Who doesn’t love some needless bureaucracy?

There is nothing more joyful for a lawyer than added layers of law which serve no purpose other than to
trip up the unwary.  In April, we have a fine example of such a thing: the Employment Rights (Employment
Particulars and Annual Leave) (Amendment) Regulations 2018.



Whilst details of non-compulsory training paid
for by the employer and other paid leave may
be provided separately, all other matters above,
such as benefits, must be included in the
contract itself.  Of course, some benefits are
discretionary so it is essential, when producing
these new clauses, to highlight where benefits
are discretionary, compared to those which are
contractual as, otherwise, it will very difficult to
vary those benefits in the future.

These changes only impact on staff starting on
or after 6 April 2020, so there is no need to
reissue contracts to all existing staff.

But what of existing staff who are desperate to
know what training they have or to whom to
raise a grievance?  You’ll be happy to know that
the Bureaucracy has not forgotten them.
Existing employees are entitled, if they wish, to
request an updated written statement –
essentially, the employee is entitled to request
an update of their contract incorporating all of

the above additions.  Employees can make the
request either during their employment or
within three months of their employment
terminating – the employer then have a month
in which to provide the updated statement of
particulars.

Finally, if there is a change to any of the
particulars and 1-8 above, for any employee,
they are entitled to receive written notification
of it.  As such, even if, currently, the employee
does not have a contract incorporating the new
terms, any change, to an employer’s approach
to the new terms, such as varying benefits, will
now need to be provided in writing.

Whilst, for most, these changes won’t require
significant changes to existing contract
precedents, it is worth making a start now in
order to be ready for April; if you would like
assistance in updating your contracts in
readiness for this change, just call us.

Rachel Collins

Nikki Kelly

Jon Loney

MEET THE CONTRIBUTORS TO NASH KNOWLEDGE

Ian Grimshaw

Jess Varley
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TESCO STORES LTD V MRS C TENNANT, EAT
2019
Mrs Tennant worked as a checkout manager in
Tesco’s Bicester store from 24 June 2015. On 7
September 2016, she was absent due to
depression and this continued for an extended
period. A year and a few days later, on 11
September 2017, Mrs Tennant brought Tribunal
proceedings alleging disability discrimination,
harassment and victimisation. Her claims
related to a Tesco’s behaviour between
September 2016 and September 2017.

The Law
A person is disabled for the purposes of the
Equality Act if they have a physical or mental
impairment which has a long-term adverse
effect on their ability to do normal day to day
activities.
Long-term is defined in the legislation as when
the impairment has lasted for at least twelve

months, is likely to last for at least 12 months or
is likely to last for the rest of the life of the
person affected.

The Tribunal Decision
The Employment judge’s decision was that,
because Mrs Tennant’s depression had a
substantial effect on her for the 12-months
from September 2016 until September 2017,
she was protected by the Equality Act from
September 2016.

The EAT Decision
Tesco’s lawyers argued that, while accepting
that Mrs Tennant suffered from depression
from September 2016, she was not disabled for
the purpose of the Equality Act until 12-months
later.

Disability discrimination

This is an interesting case as to when an employee becomes disabled for the purposes of the Equality Act
2010.



The EAT, allowing Tesco’s appeal, said that the
judge’s interpretation of the law was plainly
wrong and Mrs Tennant could only be disabled
for the purposes of the Equality Act from the 6
September 2017.

On this basis, Mrs Tennant’s claims of
discrimination were dismissed.

Crucially there was no medical evidence, that,
during the first year, it was thought that Mrs
Tennant’s depression was likely to last for 12
months or more

The Lessons
1 An employee who starts to suffer from

depression or any other potentially long-
term condition that affects their ability to do
normal day to day things will only meet the
definition of disability within the first 12
months if they have credible evidence that
their condition is likely to last for 12 months
or more or until the end of their life if that is
likely to be within 12 months.

Employment Team

Tel: 01752 827081
Web: www.nash.co.uk/business/employment

2 Employers should not assume that an
employee who starts to suffer from
depression or any other potentially long-
term condition is not protected by the
Equality Act in the first 12 months of the
condition occurring unless they are sure that
the condition is not pre-existing or there is
no medical evidence that the condition is
likely to last for 12 months or more. These
are questions that employers should ensure
any occupational health specialist or doctor
is asked if a medical report is requested.

Conclusion
It is all too common, especially in cases where
an individual is subject to performance or
disciplinary proceedings, for the employee to
develop a condition which could amount to a
disability.

Do not, however, assume simply because
somebody has what could potentially amount
to a disability, that they are immediately
protected by the Equality Act; think instead
about the legal test: could you reasonably be
aware that the condition has or is likely to last
more than 12 months, having taken into
account medical evidence.

www.nash.co.uk/business/employment
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Most equal pay claims are ‘standard’ cases and
the time limit (6 months) runs from the end of
employment. However, where there have been
several different jobs or a series of breaks in
employment, provided a Claimant can show a
‘stable working relationship’ despite those
breaks, then the 6 month time limit starts with
the day on which the ‘stable working
relationship’ ended.

Unfortunately, the expression ‘stable working
relationship’ is not defined in the Equality Act
2010, and given the doubts expressed by HHJ
Eady in relation to relevant jurisprudence, it is
possible that this judgement will not be the last
word on the matter.

The Claimant was at all times employed
continuously from 2009, initially as an
Administrator, and then, through various
promotions, in the following roles:

● From 12 December 2011 as a Business
Support Officer (BSO);

● From 15 October 2012 as a Fire Safety
Officer (FSO);

● From 16 June 2014 as an Office Manager
(OM);

● From 1 January 2016 as a Community
Safety Delivery Manager (CSDM).

Following her resignation in June 2017, the
Claimant brought equal pay claims and in order
to determine whether or not those claims were
presented in time, the Employment Tribunal
had to consider whether the Claimant’s
employment formed a stable working
relationship.

The EAT held that there had been no end in the
stable working relationship on the Claimant’s
move from Business Support Officer to Fire

Equal pay: ‘stable working relationship’ not necessarily broken by
promotion

In Barnard v Hampshire Fire and Safety Rescue, the EAT considered whether for the purpose of
assessing if a relevant equal pay claim has been brought in time, the fact that the claimant
has changed roles is relevant.
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Safety Manager. However, her subsequent
move from Fire Safety Officer to Office Manager
involved a ‘much more substantial promotion’
(to a strategic and managerial position involving
a jump in pay grade involving a pay rise of over
15%) which therefore constituted an ending of
the stable working relationship.

Appealing the latter finding, the EAT applied
earlier Court of Appeal authority which stated
that when considering whether there has been
a stable working relationship, tribunals should
apply a broad, non-technical test, and look at
the character of the work and the employment
relationship in practical terms. The EAT was
therefore persuaded by Mrs Bernard’s
argument that getting a small internal
promotion and incremental pay rise could
affect the ability to bring an equal pay claim.
The case will return to the Tribunal for
determination of the claims on their merits.

What does this mean for employers?
If the Tribunal find in favour of Mrs Barnard,
there may be consequences for employers who
do not pay attention to remuneration.

Employers should be assessing whether they
are paying staff equally for equivalent work.
Failure to do this could lead to claims spanning
arrears of pay dating back 6 years from the
date of the claim.

Upcoming Nash & Co Events

March 4th 2020
National Marine Aquarium, Plymouth
Tickets available - CLICK HERE

This will be our fifth Success in Business, with the
event running every 6 months. It is designed to
help business owners and senior management to
access valuable information and advice from a
wide range of industry experts. The event is
delivered in an innovative way to allow discussion
and maximum engagement.

March 25th, 2020
Sherwell Church Centre, Plymouth
Tickets available - CLICK HERE

Building Brands is a new marketing and brand
event for people working in marketing roles, and
particularly for those living and working in Devon
and Cornwall. We have some superb speakers
talking at the event, fantastic partners, and we’ve
built in some time over lunch to meet and
network with others In the industry.

www.nash.co.uk/business/employment
https://www.nash.co.uk/success-in-business/
https://www.eventbrite.co.uk/e/building-brands-tickets-84243286939
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Interesting cases on the horizon

Flisher v Kent County Council - awaiting Employment Tribunal hearing
Whether a foster carer is a worker so as to be able to bring claims for holiday pay.

Royal Mencap Society v Tomlinson – Blake - due to be heard by the Supreme Court in February 2020
How should sleep-in shifts be treated for National Minimum Wage purpose?

Asda Stores v Brierley - due to be heard by the Supreme Court in July 2020
7,000 equal value claims comparing jobs in retail stores with work in distribution depots.

B v Yodel Delivery Network – awaiting comment from ECJ
Does a contractual right to substitute mean that an individual cannot be classed as a ‘worker’ under the
Working Time Regulations 1998?

Harper Trust v Brazel – application for permission to appeal lodged in October 2019
How to calculate holiday pay for part-time term-time workers.

Addison Lee, Uber & Deliveroo - next hearing for Uber is the Supreme Court, with the others, the
Court of Appeal
A collection of cases considering whether drivers and couriers are workers or self employed
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Important legislation changes ahead

2020?

Pay: all tips to go to workers
New legislation is to be drafted to ensure that all tips left to workers for example in bars and restaurants
will be paid to the workers in full.

The National Insurance Contributions Bill
Employer National Insurance Contributions will be payable on termination payments above £30,000.00.

Statement of terms: introduction of written statement of terms for workers and for all workers and
employees to receive a statement on their first day of work comes into effect on 6 April 2020. Also,
extend the reference period for WTR annual leave from 12 to 52 weeks.

Parental Bereavement Leave and Pay The Parental Bereavement (Leave and Pay) Bill would give
qualifying bereaved parents of children the right to two weeks’ paid leave from 6 April 2020.

The so called Swedish Derogation under the Agency Worker Regulations is to be removed in April
2020.

2021?

Whistleblowing Directive
Public and private organisations with more than 50 employees (or financial services organisations) will
have to set up internal reporting channels that would allow people to report within the organisation
itself. Implementation of this Directive will depend on the terms on which the UK leaves the EU following
Brexit.

And beyond ……
The right to shared parental leave and pay is potentially to be extended to working grandparents, which
could be interesting.
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National Minimum Wage
Workers aged 25 or over (the
National Living Wage): £8.21
per hour
Workers aged 21 to 25: £7.70
per hour
Workers aged 18 to 21:£6.15
per hour
Workers  under 18: £4.35 per
hour

1 3 Sick Pay
Statutory Sick Pay: £94.25
per week

UPCOMING RATES AND LIMITS (From 7th April 2019)

Family Rights
Statutory Maternity Pay,
Statutory Paternity Pay,
Statutory Adoption Pay,
Statutory Shared Parental
Pay, & Maternity Allowance:
£148.68 per week.

2
Taxation: Scotland

5
In Scotland, for the tax year 2018/19:

of 19% applies on

annual earnings above the PAYE threshold

and up to 

of 20% applies on

annual earnings from 

 of 21% on

earnings from 

 of 41% on annual

earnings from 

 of 46% on annual

earnings above 

Taxation: UK (Excl Scotland)

4
In the UK (excluding Scotland), for

the tax year 2018/19:

 of 20% applies on

annual earnings above the PAYE

tax threshold and up to 

 of 40% applies on

annual from 

of 45% applies

on annual earnings above

Limits

6
Maximum amount of a week's pay

(used for calculating a redundancy

payment or for various awards

including the unfair dismissal

basic award):

Limit on amount of unfair

dismissal compensatory award:

Maximum guaranteed payment

per day: 



 

< 13 >

National Insurance

7
The lower earnings limit:

The upper earning limit: 

Auto Enrolment

8
The minimum contribution rates

for defined contribution schemes,

expressed as a percentage of a

jobholder’s qualifying earnings, is

3

Vento Bands

9
Injury to feeling and psychiatric injury:

(Less serious cases)

(cases that do not merit an award in

the upper band)

(The most serious cases), with the

most exceptional cases capable of

exceeding £44,000)

Statutory Minimum Notice

10
Length of
Employment

Notice Required
From Employer

Under 1 month No statutory notice
requirement

1 month to 2 years 1 week

2 years to 12 years 1 week for each
completed year of
service

12 years or more 12 weeks

Statutory or Contractual Notice

There are two types of notice period: statutory and contractual.

Statutory notice is the minimum legal notice that can be given.

UPCOMING RATES AND LIMITS (From 7th April 2019)


