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Whistle for your supper
If you have less than two years’ service and have been dismissed, but can’t find a way of bringing a claim
under the Equality Act 2010, what do you do if you are of a litigious nature? You pop in a whistleblowing
claim of course!
Protected disclosure claims, or whistleblowing
claims as they are more commonly known, are
claims that a worker has been dismissed or
subjected to a detriment because they raised
concerns, which they believed were in the
public interest, regarding malpractice by their
employer. Malpractice, of course, covers an
entire range of matters in business from health
and safety, damage to the environment to
accounting rules.

Unfortunately, following the case of Timis v
Osipov [2018] the Court of Appeal has allowed a
rather neat way around this apparently clear
piece of law: the Court of Appeal has
determined that an employee can bring a claim
of detriment against the individual who decided
to dismiss them and, as the employer is
vicariously liable for the acts of its employees,
the employer will then be jointly liable for their
employee’s decision to dismiss.

Whistleblowing claims are a particularly
unpleasant claim to be subject to as, firstly, the
law is complicated and, secondly, dealing with
what are often nebulous allegations is often
very expensive. In addition, compensation is
uncapped.

Why does this matter, you ask (and quite rightly
so!). It matters because the test for whether an
individual has been dismissed because they
made a protected disclosure is that the
disclosure must be the only, or at least
principal, reason for dismissal, whereas to
succeed in a claim for detriment, an individual
only needs to show that their protected
disclosure played a significant part in the
motivation to subject them to a detriment.

There has, however, always been one nice
certainty: the claim for a dismissal because of a
protected disclosure is one of automatic unfair
dismissal and a claim for matters short of
dismissal is a claim for detriment; the act of
dismissal cannot itself be a detriment.
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Essentially, this decision lowers the bar for
workers to succeed in a claim.

As an aside, Mr Osipov, the Claimant in this
case, was awarded £1,744,575.56 for his
dismissal and the detriments he suffered, and
his co-workers were held jointly and severally
liable for that award, which we are pretty sure
spoiled their Christmas.

In our view, whistleblowing claims are already
very favourable to Claimants – the subject
matter of which they complained does not even
have to be well-founded; the Claimant simply
must reasonably believe that their complaint is
well-founded. This decision tips the balance
further in favour of Claimants and we are likely
to see more individual managers being named
in proceedings to enable Claimants to benefit
from the easier test to win their claim.

4 ways to help you and your
staff stay healthy this winter….

1

2

Drink Plenty of Water
Being immersed in work means losing track of
how much water you’re drinking in a day.
However, it's crucial that you drink enough to
stay hydrated and active.

3

Take Frequent Breaks
People often think that taking a break is a waste
of time and that they’ll be seen as lazy and
unproductive. But taking a break has been
proven to be the exact opposite.

Dehydration can cause ill effects, such as
drowsiness and sluggishness. It is always a
good idea for an adult to drink between six and
eight glasses of water everyday.

Just a couple of minutes break from work can
improve concentration, focus, creativity and
productivity. Try to get up and stretch and take
a break for a couple of minutes every hour if
you can.

Maintain Good Posture

Think Hygeine

Most employees who use computers, stare into
their screen for hours. This means they often
stretch their neck forward, which puts pressure
on the neck and the spine. This can be avoided
with the help of certain desk exercises. Ensure
the monitor is at the correct height and try and
keep your back straight as much as possible.

4
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Being hygienic goes a long way in keeping you
and your coworkers healthy, particularly in
helping combat winter bugs and viruses. It’s a
good idea to keep a bottle of hand sanitiser at
your desk, especially if you have a cough or if
you’re sneezing. Try to use it regularly to
prevent spreading any bugs around the office
and encourage coworkers to do the same.

Government Proposed Employment Law Changes
In December, the Government published the Good Work Plan announcing their plans to reform
employment laws following the Matthew Taylor report.
3. Agency workers can agree to give up
their rights to be paid equally to
permanent staff after 12 weeks’ service
in return for being paid between
assignments. This is known as the
Swedish derogation. Not surprisingly
this is being abused to the detriment of
many workers. The Swedish derogation
will be abolished on 6 April 2020. Our
view: a good move.

The Government’s stated commitment is not
only to maintain workers’ rights as we leave the
EU, but to enhance them. A summary of the
proposals contained in the plan that runs to
some 62 pages is as follows:
1. Employees and workers who work
variable hours each week will, after 26
weeks’ service, be able to request
greater security in their working hours.
It looks like it will be a right to request,
that the employer will have to consider
(like a flexible working request) but not
a right to have fixed hours. Zero hours
contracts will, it seems, not be
abolished. Our view: this may be a
sensible compromise.

4. Gratuities and tips, some employers are
still making deductions from gratuities
and tips intended for their staff. This will
be banned. Our view: about time.

5. The Information and Consultation
Regulations 2004 give employees in
organisations that employ between 15
and 2500 employees the right to make a
request to be informed or consulted if
at least 10% of the employees support
the request. The threshold will be
reduced to 2% although the 15
employee minimum will remain in
place. Our view: probably won’t make
much difference in practice.

2. Continuity of service which is important
to be able to claim unfair dismissal, or
be entitled to a redundancy payment is
currently broken by 1 week’s gap in
service. This is to be extended to 4
weeks. Our view: this will help prevent
abuse of the current system by some
bad employers which is good.
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7. A written statement of terms of
employment have to be given to an
employee who has worked for 1 month
within 2 months of the start date. The
Government will make it law to give
employees and workers a written
statement no later than the first day of
their employment/work. The
information required of a written
statement will also be expanded. This
change will take effect on 6 April 2020.
Our view: this is an excellent and long
overdue change to give more clarity to
employment relationships; however, it
may create more of an administrative
burden for businesses.

6. Employment status is a conundrum in
that we currently have employees,
workers and self-employed. The
demarcation between each is often less
than certain. It is, for example, currently
possible for someone who is a worker
for employment law purposes to be
either employed or self-employed for
tax purposes. The Government will
produce detailed proposals to make
sure that the tax and employment
rights tests are the same. Our view:
good luck with that!

The Government also accepts that
Matthew Taylor’s conclusion that
‘control’ by employers as to what
workers do, should be more important
than the right to appoint a substitute,
when it comes to deciding whether
someone is a worker or self employed.
The Government will legislate to
prevent the abuse of the right of
substitution. Our view: a good idea in
theory but how will it work in practice?

8. Holiday pay, the reference period for
calculating holiday pay will increase
from 12 weeks to 52 weeks. This change
will take effect on 6 April 2020. Our
view: a good idea as it should give a
more accurate figure.

Our view
The devil of course is always in the detail and the
legislation required to implement the changes
outlined above has yet to be drafted. However, in
our view the Good Work Plan is good work, indeed.

NASH BUSINESS

Our second edition of Nash Business is due out on the 14th
February. Have you registered to receive it yet? If not, you can do
so by visiting:

https://www.nash.co.uk/nash-business-newsletter/
Nash Business is a quarterly publication, featuring helpful advice
to assist you with running and growing your business the right
way.
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Meet Nick

E: ebarber@nash.co.uk
T: 01752 827026

Meet Eleanor Barber, Head of the Family Team
Eleanor joined the Nash Family Law Team in
December 2015 and has been the team leader
since January 2017. She has over 15 years family
law experience, including prenuptial and
cohabitation agreements, relationship
breakdowns, cohabitation disputes, financial
settlements and all matters relating to children.

With Accreditations covering complex children
law, complex financial matters and domestic
abuse, Eleanor has demonstrated her expertise
across all areas of family law.
Other members of the very experienced team
include Anne Shears and Gemma Stevens, both of
whom joined Nash in 2018. Both Anne and
Gemma have over 10 years’ experience in family
law. Gemma is a Resolution Accredited Specialist
for domestic abuse and children matters and
Anne is working towards accreditation for
Complex Finances.

Eleanor has been a full member of the Law
Society’s Children Panel since 2010 and is also a
Resolution Accredited Specialist for Complex
Financial Matters and for Domestic Abuse. As a
Resolution Specialist and Panel member, Eleanor
has demonstrated her knowledge and abilities in
the selected areas through a rigorous assessment
process.

Eleanor, Anne and Gemma are supported by a
trainee Legal Executive, a paralegal and a
secretarial team. All Nash family lawyers are
members of Resolution, an organisation for family
lawyers which encourages cases to be pursued
and resolved in a non-antagonistic manner.

Eleanor is a trained Collaborative Lawyer, allowing
her to assist clients in resolving matters
collaboratively and without the need for contested
Court proceedings. This can offer a cost and time
efficient solution for families where both parties
are committed to a resolution that minimises
conflict and focuses upon the welfare of both
parties and any children.

As the only family team in Plymouth to achieve a
ranking in both the Chambers Legal Directory
2019 and the Legal 500 2019, the Nash family
team are proud to be able to call themselves the
best in the area!
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Is the gig up?
Last month, the Court of Appeal delivered their judgement in the Uber case.
In short, Uber appealed against the
Employment Appeal Tribunal’s finding that its
drivers were workers for the purposes of
national minimum wage and holiday pay and, in
addition, that the drivers’ working time started
as soon as they were: (1) within their territory
(usually London); (2) had the Uber App switched
on; and, (3) were ready and willing to accept
trips. The substance of Uber’s appeal was that
the Tribunal had erred in law and that the
drivers were, indeed, in business on their own
account.

own vehicles (subject to certain caveats such as
make/model). Like Addison Lee, there are
sanctions for drivers for declining or cancelling
trips; however, Uber have also gone one step
further and introduced a rating system for its
drivers. In a similar fashion to one of my
favourite episodes of Black Mirror, if a drivers’
rating is deemed too low, the driver can be
removed from the platform and their account
deactivated. The resounding similarity between
the two companies: there is no question of any
driver being replaced by a substitute.

Uber, like Addison Lee (who we reported on in
December’s issue), is a taxi firm; however, there
are some differences in its operations. Firstly,
Uber is a lot bigger (with around 40,000 drivers
operating in the UK and 2 million registered
passengers). Secondly, unlike Addison Lee,
where drivers’ cars are hired from an
associated company, Uber drivers provide their

Like Addison Lee’s appeal, this case centred
around whether Uber’s paperwork, declaring
the drivers to be acting on a self-employed
basis for passengers, with Uber acting merely
as an agent, reflected the reality of the
relationship between Uber, the drivers and
passengers. The Court of Appeal, by a majority,
found that it did not and therefore dismissed
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Uber’s appeal. However, interestingly, one
Judge, Lord Justice Underhill, disagreed.
In his reasoning as to why, Lord Justice
Underhill spoke in detail about how it was a
well-recognised means of operating a private
hire business for the operator to act as a
booking agent for a group of self-employed
drivers who contract with the passengers as
principals (think your typical taxi company). In
Lord Justice Underhill’s view, this was how Uber
was operating, finding no inconsistences
between the paperwork and the situation on
the ground, and therefore he concluded that
there was no worker relationship between Uber
and its drivers (he also found that even if there
were, that working time did not begin until they
accepted a trip on the Uber App and were given
details of the pick-up).

Lord Justice Underhill’s closing remarks were
whether he felt common law (i.e. the decision of
the courts) was the best way to deal with the
development of the gig economy or whether
parliament needed to look at amending the
legislation: and it appears that the government
agrees as this is something that the Taylor
Review will be looking at in more detail (see
page 5 of this issue).
In terms of the future for Uber, this remains to
be seen: no doubt heavily influenced by Lord
Justice Underhill’s comments, Uber has already
been granted permission to appeal to the
Supreme Court and it seems likely that they will
do so.

BUSINESS CYCLE NETWORK
Are you a keen cyclist looking for a new style of networking? Then why not give our Business
Cycle Network a go? Meeting monthly, we go for a 90 minute cycle as a group, leaving and
returning from the Nuffield Health Devonshire, and on the group’s return, we’ll spend some
time chatting and forging new business relationships over bacon sandwiches and tea/coffee.
You’re then free to use the club’s facilities before going back to work.
Interested? Visit us at www.nash.co.uk/cycling to find out more information about the rides,
read the guidelines and register to take part.

Age old pension problems
December 2018 saw the Supreme Court pass judgment in the case of Williams v Trustees of Swansea
University Pension and Assurance Scheme and another. The Appellant, Mr Williams, was appealing the
decision of the Court of Appeal that a reduction to his pension calculated on the basis of his part time
work, rather than his full-time salary, was discriminatory because the fact he had worked part time arose
from his inability to work full-time due to a disability.
Mr Williams was employed by Swansea
University from 12 June 2000 until he retired for
ill health reasons on 30 June 2013. Mr Williams
suffered from Tourette’s syndrome and other
conditions and was a disabled person for the
purposes of the Equality Act 2010. Mr Williams
had been enrolled in the university’s pension
scheme since the start of his employment and
had over 13 years of pensionable service at the
date of his retirement.

Following specialist brain surgery in 2012 and a
phased return to work in April 2013, Mr
Williams applied for ill-health early retirement
in May 2013 under his pension scheme and was
successful. Mr Williams was entitled to receive:
A lump sum and annuity based on his
accrued benefits. The sums received
were based on Mr Williams actual salary
at the relevant times, whether full or part
time; and,

Mr Williams had originally begun working for
the university on a full-time basis (35 hours per
week); however, after ten years’ service, his
working hours were anything between 17.5 and
26 hours per week. By June 2013, Mr Williams
agreed working hours were half that of his
original full-time hours and he was working 17.5
hours per week.

An enhancement to the lump sum and
annuity based on Mr Williams actual salary at the date of retirement.
As Mr Williams was, at the date of his
retirement, working 17.5 hours per week and
not his original 35 hours, the enhancement to
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his pension was reduced in line with the
pension schemes rules. Mr Williams contended
that this reduced enhancement was
unfavourable treatment because of something
arising in consequence of his disabilities.
Specifically, that the enhancement element was
reduced as a consequence of his inability to
work full-time at the date of his retirement
which was itself a consequence of his disability:
a breach of section 15 of the Equality Act 2010.

6 Employment Law Tips
Some tips and reminders for you…
1. You must check that all employees have the
legal right to work in the UK before they start
work and keep copies of the documents
provided.
2. You can only change the terms of an
employment contract if you have reserved the
right to do so or have your employee's
agreement or consent. Any changes must be
agreed by both parties and confirmed in writing
within one month of the change taking effect.

The Supreme Court dismissed Mr Williams’
appeal and confirmed that section 15 of the
Equality Act, requires two questions to be
answered: firstly, what was the treatment
complained of and, secondly, was that
treatment unfavourable?

3. An employment contract exists once a
potential employee accepts an unconditional
offer of employment, which may be before
their employment commences.

In Mr Williams’ case, the treatment complained
of was the award of an ill health pension and
there was nothing unfavourable about that: the
only reason Mr Williams was entitled to any
award at the time he was was because of his
disabilities; had Mr Williams been able to work
full time, the consequence would not have been
an enhanced pension entitlement, rather it
would have been no immediate right to a
pension at all.

4. You can make a job offer subject to
successful completion of a probationary period.
Three to six months is typical; the period needs
to be long enough to allow you to judge
whether the employee is able to do the job.
5. Employees are entitled to 5.6 weeks’ paid
holiday per year (at least 28 days a year for a
full-time employee). Part-time workers are
entitled to the same holiday on a pro rata basis.
Entitlement to holiday starts to accrue from the
first day of employment and continues to
accrue even during periods of absence such as
maternity or sick leave.

Our view
In our view this is a very sensible decision: how
can an ill health benefit be unfavourable
treatment when, had the individual not been ill,
they would not have received it in the first
place? It is often the case that employees could
be treated more generously when they are
unwell, but that does not amount to
unfavourable treatment.

6. All employers must 'auto-enrol' eligible
employees into, and contribute towards, a
workplace pension. Unless your employees
specifically opt out, you will have to provide
them with access to a contributory pension and
make contributions towards their pension
funds.

This decision affirms the view that
advantageous treatment is unlikely to ever be
unfavourable, even if the treatment could have
been more advantageous.

< 10 >

The rules are there to control the fun
We all know that Christmas is an expensive time: the turkey that you will still be eating by the time the
New Year rolls in and the various gifts that you buy distant relatives despite only seeing them once a year
don’t come cheap, and that’s not even taking into account the bar bill from the office party that you
promised yourself you would only have one drink at before going home. In fact, the Independent reckons
that the total cost of Christmas could be anywhere between £750 and £1,500 per adult.
HMRC don’t, however, seem to see the positives
of this scheme though: they say that deducting
money from the workers’ wages means that
some staff are technically falling below the
National Minimum Wage (‘NMW’).

So, imagine how helpful it would be if your
employer put aside some of your earnings each
pay day and returned it to you whenever you
asked without penalty at the times you need it
most, like just before Christmas. Well, that’s
exactly what Iceland, the frozen food retailer,
does (or if HM Revenue and Customs have
anything to say about it ‘did’).

Consequently, Iceland have this month received
a demand for £21 million from HMRC – not the
start to the New Year that they were hoping for
I’m sure.

The Christmas saving scheme, known as the
‘Christmas Club’, is run by Iceland Foods and
allows its employees to set aside money from
their wages which can be claimed back at a
later date. The scheme is voluntary and is
overseen by an independent trustee meaning
that Iceland receive no financial benefit from it.

NMW is assessed by reference to a worker’s
hourly rate which is calculated by dividing a
worker’s total remuneration in a relevant pay
reference period by the total number of hours
worked during the pay reference period. A pay
reference period is one month or, if an
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employee is paid more regularly than one
month, that period. For example, if an Iceland
employee was paid monthly, worked 140 hours
and earned £1,000 their hourly rate would be
£7.14/hour (above the NMW for workers aged
20 and under; however, below NMW for
employees over the age of 21).

Our View
In our view, whilst HMRC’s application of their
own guidance is impeccable, this is a classic
example of HMRC lacking common sense. The
Christmas Club is a voluntary scheme that
Iceland is running to benefit its workers.
Workers are not ‘losing money’ or being paid
any less annually, in fact they are being
encouraged to save money. Furthermore, in
relation to HMRC’s gripe with Iceland’s dress
policy, of course an employer would want its
staff to wear ‘sensible shoes’: shoes that surely
every person has as a matter of course in their
wardrobe and very unlikely to have been
purchased for the purposes of working at
Iceland.

If, however, a hypothetical 20-year-old
employee elected to save £150 a month from
their wages as part of a Christmas Club they
would, using the same calculation for the same
pay reference period above, actually be paid
£6.07/hour, which is less than the NMW for
their age.
Iceland’s alleged underpayment is estimated to
be approximately £3.5 million a year over a 6year period. Although HMRC ‘does not
comment on individual cases’, Iceland’s Chief
Executive does and has described the dispute
as ‘just madness’ and has vowed to fight the
claim.

HMRC’s approach to the National Minimum
Wage has, in our view, for too long ignored the
purpose of the National Minimum Wage
legislation, that is to protect low paid workers
from exploitation, and, instead, focused on
technical breaches of their own guidance, to the
extent that the poorest workers in society are
unable to even benefit from salary sacrifice
schemes.

Iceland’s trouble with HMRC doesn’t just end
with the Christmas Club though: HMRC have
also warned Iceland that their dress code policy
on footwear breaches NMW as it imposes a cost
for workers to perform their work. Specifically,
HMRC say that staff in the stores (not the
warehouses) should be compensated for the
shoes they wear to work as Iceland has given
guidance that ‘sensible shoes’ should be worn.

The Government has launched a consultation
on the application of National Minimum Wage
to salary sacrifice schemes so, hopefully, this
injustice will be resolved in the future. We can
only hope that HMRC’s remaining overzealous
enforcement of its own guidance will be
tempered in the future.

Employment Team
Tel: 01752 827081
Web: www.nash.co.uk/business/employment
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Should we choose politics or pragmatism?
The Court of Justice has held that the UK can unilaterally revoke its intention to leave the European Union
(EU) whilst negotiations with EU Member States remain under way.

ECJ: Wightman and Others v Secretary of
State for Exiting the European Union
The ECJ held that Article 50 of the Treaty on
European Union (the provision that prescribes
the procedure for a Member State to withdraw
from the EU) does allow for Member States to
unilaterally revoke their intention to withdraw
from the EU.

Background
Over the course of the past two years it would
have been difficult not to have noticed that the
UK notified the European Council of its
intention to withdraw from the EU on 29 March
2017. This notification triggered a two-year
negotiation period between the UK and EU in
the hope of creating a satisfactory ‘withdrawal
agreement’ which has since monopolised every
news cycle.

Specifically, the ECJ held that notification of
intention to withdraw is not itself definitive or
irrevocable and, if the Member State decides in
accordance with its own constitutional
requirements to remain in the EU, it may do so
up until the time of withdrawal (in the UK’s case,
23:00 on 29 March 2019).

The general consensus was that, once Article 50
had been invoked, we were on a one way street
out of the EU unless the remaining 27 were kind
enough to let us stay; however, in December
2018, members of the Scottish, UK and
European Parliaments sought clarification from
the European Court of Justice (ECJ) on whether
the UKs notification of intention to withdraw
from the EU could be revoked unilaterally – in
effect, they sought to clarify whether the UK
could change its mind and reverse Brexit.

Additionally, the ECJ rejected the argument
made by the European Council and European
Commission that all other Member States
would have to agree to the UK’s decision to
revoke their notification. This point was raised
as the European Council and European
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Commission were concerned that Member
States would abuse Article 50 by revoking their
intention of leaving shortly before the end of
the negotiating period and then trigger a new
period to extend the time for negotiation or to
use as leverage in the negotiations. The ECJ held
that if all Member States were to unanimously
agree to a Member State revoking Article 50,
and they did not, this could lead to a forced
withdrawal of the EU which would be
inconsistent with the democratic values of the
EU.

the UK can remain in the EU on its existing, and
some would say preferential, terms.
However, the Secretary of State for Exiting the
European Union, Stephen Barclay, in a
statement to the House of Commons has
highlighted that ‘this judgment clarifies the law.
The judgement does not in any way change [the
Government’s] policy [and] does not change the
fact that such an approach is hypothetical, and
the Government has no intention of doing it’.
The Prime Minister also confirmed this when
she said that she has no plans to revoke Article
50 and called it a ‘short-term fix’.

What are the implications of this decision?
This decision could have significant
consequences for Brexit. Importantly, it has
provided Members of Parliament, who will vote
on the Brexit deal, a third option to play with.
They now know that the three possible
outcomes of a vote could be either a no-deal
Brexit, a confirmed withdrawal agreement, or

Ultimately, however, given the complete jumble
that Brexit appears to be, it appears that the
Government is fully inspecting a gift horse: a
short term fix might be just what is needed.
Interesting times indeed.

Post-Brexit immigration rule changes

The EU Settlement Scheme will open fully by 30 March
2019. The deadline for applying will be 30 June 2021.

The UK government has introduced a scheme
The fee to apply will be:

allowing those EU workers and their families
already living in the UK to apply for “settled

- £65 if 16 years old or over

status”, enabling them to continue living in the UK

- £32.50 if under 16 years old

after 30 June 2021.

It’ll be free for EU workers & their families, if:
- they have ILR and wish to change this to Settled

Those whose application is successful will get

- they have a valid ‘UK permanent residence

either settled or pre-settled status.

document’
- they’re applying from April 2019 to move from pre-

Some may be able to stay in the UK without

settled status to settled status

applying for settled status. For example Irish

- they’re a child in local authority care

citizens and those who already have indefinite
leave to remain (ILR).

< 14 >

Interesting cases and legislation on the horizon
due to be heard by Supreme Court in January 2019
Did a failure to expressly carve out a minor shareholding in a competing business make a post-termination restriction too wide and
thus unenforceable?
due to be heard by Court of Appeal in February 2019
Whether an employer’s breach of the implied sex equality clause giving rise to successful equal pay and constructive dismissal
claims could also found a separate claim of sex discrimination?
due to be heard by the Court of Appeal on 29 January 2019
Whether the High Court was correct to hold that suspension was not a neutral act and in this case a suspension of a teacher
amounted to a breach of the implied term of trust and confidence as a knee-jerk default response to an allegation of unreasonable
force against a disruptive child.
due to be heard at the Court of Appeal in February 2019
Is the Equality Act worded wide enough to encompass perceived disability discrimination?
due to be heard at the Court of Appeal in April 2019
Is a term-by-term approach required or is a package approach permissible when comparing agency worker basic working
conditions?
due to be heard by Court of Appeal in May 2019
When calculating holiday pay for part-time term-time workers should you use the average number of hours worked in the preceding
12 weeks under the Working Time Regulations 1996?
due to be heard by Supreme Court in June 2019
Is a dismissal automatically unfair if the dismissing officer was unaware of the protected disclosure because he was misled by the
claimant’s line manager (to whom the protected disclosure was made)?
due to be heard by Court of Appeal by June 2019
Whether the High Court erred in finding that the Trust’s refusal to adjourn its disciplinary processes, pending a decision by the CPS
whether to press criminal charges, has breached the implied term of mutual trust and confidence in the Claimant’s contract of
employment and the Trust was not entitled to stop paying the Claimant’s salary in circumstances where it, and the General Medical
Council, had suspended him.
due to be heard by Court of
Appeal in October 2019.
Is offering enhanced contractual maternity pay, but only statutory shared parental pay indirectly discriminatory?
due to be heard by the Court of Appeal in October 2019
Whether the EAT was correct to hold that voluntary overtime which extends over a sufficient period of time on a regular and/or
recurring basis should be construed as ‘normal’ pay and included when calculating statutory holiday pay under the WTD and cannot
be distinguished as not being contractually ‘required’.
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Important legislation changes ahead

Itemised pay statements will be required to contain information regarding the number of hours worked by an
employee for which they are being paid where the employee’s pay varies as a consequence of the time worked.

Employer National Insurance Contributions will be payable on termination payments above £30,000.00.

According to proposals, in April 2019: (1) the rates for Statutory Maternity Pay, Statutory Paternity Pay, Statutory
Adoption Pay and Statutory Shared Parental Pay will all increase from £145.18 to £148.68 per week; (2) the rate for
Maternity Allowance will increase from £145.18 to £148.68 per week; and, (3) the rate for Statutory Sick Pay will
increase from £92.05 to £94.25 per week.

If passed, will entitle those on work experience of more than 4 weeks to receive the minimum wage for their age.

New legislation is to be drafted to ensure that all tips left to workers for example in bars and restaurants will be paid
to the workers in full.
The Government is consulting on whether salary sacrifice arrangements should reduce wages for the purposes of
National Minimum Wage legislation and the outcome of this should be sometime this year.

Parental Bereavement Leave and Pay The Parental Bereavement (Leave and Pay) Bill would give qualifying bereaved
parents of children the right to two weeks’ paid leave (see our article in October’s edition).
The so called Swedish Derogation under the Agency Worker Regulations is likely to be removed in April 2020.

The right to shared parental leave and pay is potentially to be extended to working grandparents, which could be
interesting …
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CURRENT RATES AND LIMITS (As at 1st January 2019)

1

National Minimum Wage
Workers aged 25 or over (the
National Living Wage): £7.83
per hour
Workers aged 21 to 25: £7.38
per hour
Workers aged 18 to 21:£5.90
per hour
Workers under 18: £4.20 per
hour

Taxation: UK (Excl Scotland)

4

2

Family Rights
Statutory Maternity Pay,
Statutory Paternity Pay,
Statutory Adoption Pay,
Statutory Shared Parental
Pay, & Maternity Allowance:
£145.18 per week.

3

Sick Pay
Statutory Sick Pay: £92.05
per week

Taxation: Scotland

Limits

In Scotland, for the tax year 2018/19:

Maximum amount of a week's pay

5

6

of 19% applies on

(used for calculating a redundancy

In the UK (excluding Scotland), for

annual earnings above the PAYE threshold

payment or for various awards

the tax year 2018/19:

and up to

including the unfair dismissal

of 20% applies on
annual earnings above the PAYE

of 20% applies on
annual earnings from

tax threshold and up to
of 40% applies on

basic award):

of 21% on

dismissal compensatory award:

earnings from

annual from

Limit on amount of unfair

of 41% on annual

of 45% applies

earnings from

on annual earnings above

of 46% on annual

Maximum guaranteed payment
per day:

earnings above

< 17 >

CURRENT RATES AND LIMITS (As at 28th October 2018)
National Insurance

7

Auto Enrolment

8

Vento Bands

9

The minimum contribution rates

Injury to feeling and psychiatric

for defined contribution schemes,

injury:

The lower earnings limit:

expressed as a percentage of a

The upper earning limit:

jobholder’s qualifying earnings, is

Lower Band of
Middle Band of
Upper Band of

Statutory Minimum Notice

10

Statutory or Contractual Notice
There are two types of notice period: statutory and contractual.
Statutory notice is the minimum legal notice that can be given.

< 18 >

Length of
Employment

Notice Required
From Employer

Under 1 month

No statutory notice
requirement

1 month to 2 years

1 week

2 years to 12 years

1 week for each
completed year of
service

12 years or more

12 weeks
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