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The claimant had ulcerative colitis and was
disabled for the purposes of the Equality Act.

The employer’s own car parking policy said that
a dedicated parking space should be provided
for an employee if recommended by
occupational health.

An occupational health report said that she
would benefit from a dedicated car parking
space near the toilet at the site where she
worked “to avoid the stress of looking for a
place to park, which aggravated her symptoms”.
There were two issues with regard to her
condition. The first was that the need to use the
toilet could be urgent and, secondly, the stress
of trying to find a car parking space could
aggravate her condition.

The employer provided her with a dedicated car
parking space.

The claimant moved to a different place of work
within HMRC. She requested a dedicated space
but was not given one.

She was told that she could use “essential user
parking bays” near the toilet, if she couldn’t find
a free space in the car park. She would have to

sign in at security to use the bays but did not
have to explain her condition.

The failure to give her a dedicated space upset
the claimant and she went off work with stress.
An occupational health report again highlighted
that stress was a trigger for her condition and
that HMRC had not put in place
recommendations made which had made her
condition worse.

The employment tribunal found, surprisingly,
that the adjustments made were reasonable
and that the failure by the employer to follow
its own car parking policy was not a problem as
the policy was discretionary, that it was not
contractual and could not be depended upon.

The claimant unsurprisingly appealed.

Two of the grounds of appeal were that the
employment tribunal had got it wrong when it
held that because the car parking policy was
discretionary, it could not be relied upon and
secondly the tribunal had failed to focus on the
specific disadvantage the claimant was under
which was the stress of having to find a car
parking space which then aggravated her
condition.
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Read your policies first
A look at the EAT’s decision in Linsley v HMRC.



The EAT said that an adjustment that is
recommended in the employers’ own car
parking policy is likely to be a reasonable
adjustment and is certainly a starting point.
Well there’s a surprise!

While the employer may have good grounds
not to apply the policy, this ought to be
demonstrated by the employer. In this case, the
only explanation for not following the policy
was that the relevant managers were ignorant
of it. This was not a good reason. Well would
you believe it!!

The EAT also agreed with the claimant that the
failure to provide a car parking space did not
eliminate the stress of having to find one which
aggravated her condition.

An employer does not have to make the best
adjustment possible for a disabled employee,
just one that is reasonable. However, the
tribunal failed to consider the specific
disadvantage, namely the stress of having to
search for a parking space, and as such, the
claimant’s appeal was allowed.

Lessons to learn
Know your own procedures. If you do not want
to follow them and they are non-contractual,
then have good reason to do so bearing in mind
that ignorance of your own policy is not going
to make you look very clever.
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Tips for Employers for Holiday and Annual Leave

Requests

One of the biggest headaches for employers is
managing the company’s annual leave.

The tricky task however is ensuring that whilst
some employees are on leave, you’re left with
enough people to carry out the day to day
activities of the company, and that no real
problems arise because staff are away.

Prepare – Put in place clear company guidelines
that everyone in the company understands. It’s
common to see a first come, first serve basis
when it comes to booking annual leave.

Share – Establish an annual leave calendar that
members of staff have access to - particularly
those in teams. This will help everyone know who
has what days and time off. It’s important to make
sure that people doing the same jobs are not all
away at the same time.
Collaborate – Ensure staff that are not on leave
have access to the required documents and
contact information to continue the work their
colleagues on leave have started. Ensure that
those on leave brief those staff remaining in the
office on anything that might arise while they are
away.
Coordinate - Ensure that over the course of the
year, staff aren’t saving up too much holiday which
would then cause them all to take time off at the
same time. Will you allow any days to be carried
over into the new year?

If you are struggling with Annual Leave or any
other issues related to Human Resources, please
get in touch today to find out how Nash & Co’s
Employment team can provide support.
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Mr Ogunlami, a Healthcare Assistant for Elysium,
originally made his claim for whistleblowing to
the Employment Tribunal in 2017 on the basis
that he had made protected disclosures to his
employer on several occasions between 22
October 2015 and 4 February 2016 and, as a
consequence, he had been rejected for a
promotion, had been moved to a different place
of work without his consent and had received a
threatening and intimidating email from the
Hospital Director.

For a disclosure to be protected, as Mr Ogunlami
alleged, a worker must make a disclosure of
information which in the reasonable belief of the
worker is in the public interest and shows that
one or more of six specified types of wrongdoing
has or is likely to take place. Mr Ogunlami’s
disclosures though were that:

● in a meeting on 22 October 2015, Ms Miles,
who was his supervisor, was taking food
from a service user;

● on 29 October 2015 he had written to a HR
Advisor expressing his concerns that Ms
Miles had access and control to one of the
witnesses relevant to the investigation into
the taking of food; and

● on 2 March 2016, he had raised concerns
with Elysium’s designated Safeguarding Of-
ficer of the alleged abuse of a service user
by Ms Miles.

It was Mr Ogunlami’s view that these
disclosures tended to show that that there was
a failure to comply with a legal obligation: that
Ms Miles was breaching her contract of
employment by taking food, which was against
Elysium’s policies and which may have been a
safeguarding issue, and that this was being
concealed by Ms Miles as she had influence
over a witness relevant to the investigation.

The Employment Tribunal agreed that Mr
Ogunlami’s disclosures were protected and that
he had suffered detriments in respect of them
(except in respect of his rejected promotion).
Mr Ogunlami was awarded £7,500 in
compensation for injury to feelings.

When taking someone else’s food at work really gets out of hand
The Employment Appeal Tribunal have this month given us some food for thought in their decision
to dismiss the appeal of Elysium, a provider of hospitals with specialist treatment programmes for
patients detailed under the Mental Health Act, following Mr Ogunlami’s successful complaint of
whistleblowing detriment at first instance.



Elysium appealed the Tribunal’s decision on the
basis that that the Tribunal had not established
that Mr Ogunlami had a subjective belief that a
legal obligation was being breached and that
Mr Ogunlami had a reasonable belief in the
public interest nature of his disclosure.

The Appeal Tribunal dismissed Elysium’s appeal
as it was clear that Mr Ogunlami’s complaint
was an allegation that Ms Giles was guilty of a
breach of a legal obligation even though he had
not explicitly referred to it in those terms. Mr
Ogunalmi had referred to Ms Miles conduct as
being a disciplinary matter, a breach of
company policy and a possible safeguarding
issue.

The EAT explained that, although the evidence
did not show that Mr Ogunlami used the words
‘breach of a legal obligation’, to make the use of
such specific language a requirement of a valid
protected disclosure would impose too high a
requirement on the worker. In summary,
whistleblowers should not be expected to use
precise legal terminology when making their
protected disclosures.

In terms of the public interest test, the EAT
confirmed that whether or not Mr Ogunlami
held a particular belief was a matter for the
Tribunal to decide.

After giving ourselves time to digest the
Employment Appeal Tribunal’s judgment, our
view is that this case is a stark reminder that
employers should tread carefully when dealing
with allegations of wrongdoing by a worker.
Anything that is capable of amounting to a
breach of an employment contract, that also
has a public interest element, may amount to a
qualifying disclosure. Employers also need to be
cautious and think about what a worker is really
saying; not just whether they have recited
precise legal wording.

In summary, the Employment Appeal Tribunal
has confirmed that, when it comes to a
protected disclosure, if it looks like a duck and
quacks like a duck, it is probably a duck, even if
the worker doesn’t call it Anas platyrhynchos
(always good to throw in some Latin taxology
for no good reason).
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NASH BUSINESS
The most recent edition of Nash Business was published on the 15th May and the
next one will be going out on 14th August. You can see May’s edition and sign up
automatically here:

https://www.nash.co.uk/nash-business-newsletter/

Nash Business is a quarterly publication, featuring helpful advice to assist you
with running and growing your business the right way.

https://www.nash.co.uk/nash-business-newsletter/
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Background: Garamukanwa v United Kingdom
Mr Garamukanwa was employed by the Solent
NHS Trust (the ‘Trust’) as a Clinical Manager. In May
2012, he separated from his partner, Ms Maclean.
Ms Maclean was also employed by the Trust.
Shortly after the separation, Mr Garamukanwa
emailed a colleague expressing his concern that Ms
Maclean was now in a relationship with a junior
member of staff. In addition, Mr Garamukanwa
emailed Ms Maclean and the junior member of
staff directly to raise his issue with their
relationship. Ms Maclean complained about this
email to her manager.

Following this, Ms Maclean and her new partner
were subject to a campaign of stalking and
harassment, which the Trust began investigating. A
police investigation into the alleged harassment by
Mr Garamukanwa also began in April 2013;
however, no charges were made by the police.
Nonetheless, the police, acting on legal advice,
passed their findings to the Trust which included
passing on evidence of personal messages
between Mr Garamukanwa and Ms Maclean.

Following an investigation by the Trust, Mr
Garamukanwa was subject to disciplinary
proceedings upon which the Trust relied on the
material provided by the police when upholding
the allegations against the Claimant and
dismissing him on the grounds of gross
misconduct.  Mr Garamukanwa’s appeal against
the decision was unsuccessful.

Legal proceedings
Mr Garamukanwa brought a claim in the
Employment Tribunal arguing that he was unfairly
dismissed as the Trust, when examining and
relying on evidence which concerned his private
life (the personal messages between Mr
Garamukanwa and Ms Maclean which were
uncovered by the police) to justify his dismissal,
had breached his right to privacy under Article 8 of
the European Convention on Human Rights. At
first instance, the Employment Tribunal did not
find that Article 8 had been engaged and Mr
Garamukanwa’s claim was dismissed.

You do not have to say anything, but… anything you do say may be given
in evidence… at your disciplinary hearing.
The European Court of Human Rights has held, in the case of Garamuaknwa v United Kingdom, that an
employer did not breach an employee’s right to privacy when, during disciplinary proceedings, they relied
on private material which was provided to them by the police following a police investigation.



Mr Garamukanwa’s appeal to the Employment
Appeal Tribunal (EAT) was also dismissed. The
EAT, when confirming their decision that Mr
Garamukanwa had no reasonable expectation of
privacy in relation to the private messages
uncovered by the police, found that:

● Mr Garamukanwa had not objected to the
Trust’s use of the material during the Trust’s in-
vestigation or disciplinary proceedings;

● Mr Garamukanwa must have expected that Ms
Maclean would complain of feeling harassed by
his ongoing correspondence with her after she
had initially complained to the Trust about his
email sent to her and her partner about his is-
sue with their relationship;

● Mr Garamukanwa could not have expected to
control what Ms Maclean did with the corre-
spondence personally directed and sent to her;

● The contents of the emails and messages sent
to Ms Maclean’s personal accounts touched on
workplace issues and, therefore, was not com-
pletely personal; and

● Even if Article 8 had been engaged, the Trust’s
interference would have been justified due to
the Trust’s duty to protect the health and well-
being of their employees.

The Claimant applied for his matter to be heard by
the Court of Appeal; however, permission for
appeal was refused.  Subsequently, Mr
Garamukanwa brought proceedings in the
European Court of Human Rights arguing that the
Trust relied on private material to dismiss him and
that the domestic courts’ decision to uphold that
his dismissal was fair, despite the use of this
private material, was a breach of his right to
privacy.

European Court of Human Rights – Decision
The European Court of Human Rights (ECtHR)
dismissed Mr Garamukanwa’s claim. In particular,

the Court agreed with the EAT’s finding that Mr
Garamukanwa could not have had reasonably
expected that any material or communications
linked to the allegations would remain private.
This was especially the case considering that Mr
Garamukanwa had not challenged the use of the
material provided by the police at any time during
the disciplinary proceedings and that he had
voluntarily provided additional correspondence
between himself and Ms Maclean for the
disciplinary officer to consider. Further, the Court
found that Mr Garamukanwa had been aware for
almost a year that Ms Maclean had raised
allegations of harassment and stalking with the
Trust and supplied a copy of correspondence
supporting this. Therefore, Mr Garamukanwa had
had reasonable notice of the allegations and that
the Trust had sight of private correspondence. As
such, the Court found that any further
correspondence he had sent to Ms Maclean could
not have been reasonably expected to remain
private.

Comment
This case shows that even where correspondence
between employees concerns private matters, it
does not necessary mean that such
correspondence will have to remain private or
that it should automatically be excluded from
internal procedures. Further, as no concern
regarding the lawfulness of relying on material
supplied by the police was raised by the domestic
courts or ECtHR, this case suggests employers are
able to rely on private material provided by the
police, even though, had it not have been for the
police investigation, this material may not have
been uncovered.

Our view is that this is a common sense decision
which avoids employers being placed in the
invidious position of having to pretend not to
know key information when reaching their
decision through fear of it breaching an
individual’s right to a private life.
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The parties had agreed at the outset that none
of the Claimants were, or ever had been,
required or expected to volunteer for overtime
shifts and all of the Claimants were, and always
had been, completely free to choose whether or
not to work any voluntary overtime shifts.  So,
overall, pretty clear that this case related to
voluntary overtime.

Unfortunately, nothing is quite this simple: this
was a somewhat unusual case as the Ambulance
Trusts own collective agreement dealt with the
calculation of holiday pay.

The collective agreement said: Pay during annual
leave will include regularly paid supplements,
including any recruitment and retention premia,
payment for work outside normal hours and high
cost area supplements.  Pay is calculated on the
basis of what an individual would have received it
he or she had been at work.  This would be based
on the previous three months at work or any other
reference period that may be locally agreed.

The Ambulance Trust tried to argue that the
above contractual provision excluded voluntary
overtime from the holiday calculation; however,
somewhat unsurprisingly, given the clause’
breadth, this was unsuccessful and the Court of
Appeal found that the Claimants were entitled to
include voluntary overtime in their holiday
calculations and, as this was a breach of contract
claim, they could pursue arrears of up to six
years.

Normally, this would be the end of the matter,
but the Court of Appeal doesn’t usually involve
itself in such matters as contract interpretation;
the Court of Appeal involves itself in matters of
public interest.  The public interest in this case
was whether voluntary overtime should be
included for the calculation of holiday under the
Working Time Directive, as this would effect a far
greater number of workers than just our lucky
Ambulance Trust employees with their clear
collective agreement.

Has the position on voluntary overtime become any clearer?
The case of East of England NHS Ambulance Trust v Flowers & others give us a merry whip through the law
surrounding what should be included in relation to pay for the basic four weeks’  European Working Time
Directive holiday; however, it also looks at the impact of contractual provisions on holiday pay as a whole.
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So, the Court of Appeal considered the European
cases dealing with holiday cases and found that
there were some intriguing inconsistencies; not
just between various decisions, but within
individual decisions.  This led to Lord Justice
Bean to describe some Court of Justice of the
European Union “pronouncements” as
“resembling those of the oracle at Delphi”;
however, criticised one particular Judgment by
saying “it is one thing to be oracular: it is another
to be self-contradictory”. This was a joyfully
eloquent criticism that we would never dare
make.

However, having dug through some cases which
suggest that regular overtime should be used to
calculate holiday and another which suggested
that only overtime pay which constitutes a
significant element of total remuneration should
be used in calculating holiday pay, the Court of
Appeal, somehow, was able to come to a
rounded decision.

Unfortunately, the roundness of the decision
does lead to some of the certainty slipping down

its sides.  That is the way with round things
apparently.  In summary, however, when
considering whether voluntary overtime
payments should be included when calculating
holiday, we need to consider whether it is
“normal pay”.  But what is normal pay we hear
you ask? As Lord Justice Bean said “Normal Pay
is that which is normally received” – still very
slippy.

To try and make the roundness more angular,
we would suggest asking yourself whether an
employee would expect to see overtime
payments in their payslips regularly.  If they
would, it is likely that overtime payments should
be included in holiday calculations.

Another matter arising from this case is the
lesson that you should not include the manner
of calculating holiday in your contracts of
employment: allow the calculations to ebb and
flow with the various decisions of the great,
oracle like, courts of Europe instead.

BUSINESS CYCLE NETWORK
Are you a keen cyclist looking for a new style of networking? Then why not give our Business
Cycle Network a go? Meeting monthly, we go for a 90 minute cycle as a group, leaving and
returning from the Nuffield Health Devonshire, and on the group’s return, we’ll spend some
time chatting and forging new business relationships over bacon sandwiches and tea/coffee.
You’re then free to use the club’s facilities before going back to work.

Interested? Visit us at www.nash.co.uk/cycling to find out more information about the rides,
read the guidelines and register to take part.

www.nash.co.uk/cycling
www.nash.co.uk/cycling
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Interesting cases and legislation on the horizon
awaiting judgment from the Supreme Court

Did a failure to expressly carve out a minor shareholding in a competing business make a post-termination restriction too wide and
thus unenforceable?

awaiting judgment from the Court of Appeal
Whether an employer’s breach of the implied sex equality clause giving rise to successful equal pay and constructive dismissal
claims could also found a separate claim of sex discrimination?

 awaiting judgment from the Court of Appeal
Is the Equality Act worded wide enough to encompass perceived disability discrimination?

awaiting judgment by Court of Appeal
Is a term-by-term approach required or is a package approach permissible when comparing agency worker basic working.

awaiting judgment from Court of Appeal
When calculating holiday pay for part-time term-time workers should you use the average number of hours worked in the preceding
12 weeks under the Working Time Regulations 1996?

awaiting ET hearing
Whether a foster carer is a worker so as to be able to bring claims for holiday pay.

Is a dismissal automatically unfair if the dismissing officer was unaware of the protected disclosure because he was misled by the
claimant’s line manager (to whom the protected disclosure was made)?

due to be heard by the Court of Appeal in October 2019
Does a belief in the moral right to own your own copyright amount to a philosophical belief for religious discrimination purposes?

due to be heard by the Court of Appeal in October 2019
Does legal advice in respect of “cloaking” a discriminatory act under the guise of a legitimate business re-organisation lose legal
advice privilege due to iniquity.

due to be heard by the Court of Appeal in November 2019
Whether the complainant’s complaint to HR that he was being defamed by false rumours was made in the reasonable belief that it
was ‘in the public interest’.

due to be heard by the Supreme Court in Feb 2020
How should sleep in shifts be treated for NMW purposes.
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Important legislation changes ahead

If passed, will entitle those on work experience of more than 4 weeks to receive the minimum wage for their age.

New legislation is to be drafted to ensure that all tips left to workers for example in bars and restaurants will be paid to the
workers in full.

The Government is consulting on whether salary sacrifice arrangements should reduce wages for the purposes of National
Minimum Wage legislation and the outcome of this should be sometime this year.

Employer National Insurance Contributions will be payable on termination payments above £30,000.00.

Statement of terms: introduction of written statement of terms for workers and for all workers and employees to receive a
statement on their first day of work.

Parental Bereavement Leave and Pay The Parental Bereavement (Leave and Pay) Bill would give qualifying bereaved parents
of children the right to two weeks’ paid leave (see our article in October’s edition).

The so called Swedish Derogation under the Agency Worker Regulations is likely to be removed in April 2020.

Public and private organisations with more than 50 employees (or financial services organisations) will have to set up internal
reporting channels that would allow people to report within the organisation itself. Implementation of this Directive will
depend on the terms on which the UK leaves the EU following Brexit. See the article in last month’s edition for further
information.

The right to shared parental leave and pay is potentially to be extended to working grandparents, which could be interesting.
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National Minimum Wage
Workers aged 25 or over (the
National Living Wage): £8.21
per hour
Workers aged 21 to 25: £7.70
per hour
Workers aged 18 to 21:£6.15
per hour
Workers  under 18: £4.35 per
hour

1 3 Sick Pay
Statutory Sick Pay: £94.25
per week

UPCOMING RATES AND LIMITS (From 7th April 2019)

Family Rights
Statutory Maternity Pay,
Statutory Paternity Pay,
Statutory Adoption Pay,
Statutory Shared Parental
Pay, & Maternity Allowance:
£148.68 per week.

2
Taxation: Scotland

5
In Scotland, for the tax year 2018/19:

of 19% applies on

annual earnings above the PAYE threshold

and up to 

of 20% applies on

annual earnings from 

 of 21% on

earnings from 

 of 41% on annual

earnings from 

 of 46% on annual

earnings above 

Taxation: UK (Excl Scotland)

4
In the UK (excluding Scotland), for

the tax year 2018/19:

 of 20% applies on

annual earnings above the PAYE

tax threshold and up to 

 of 40% applies on

annual from 

of 45% applies

on annual earnings above

Limits

6
Maximum amount of a week's pay

(used for calculating a redundancy

payment or for various awards

including the unfair dismissal

basic award):

Limit on amount of unfair

dismissal compensatory award:

Maximum guaranteed payment

per day: 
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National Insurance

7
The lower earnings limit:

The upper earning limit: 

Auto Enrolment

8
The minimum contribution rates

for defined contribution schemes,

expressed as a percentage of a

jobholder’s qualifying earnings, is

3

Vento Bands

9
Injury to feeling and psychiatric

injury:

Lower Band of 

Middle Band of 

Upper Band of 

Statutory Minimum Notice

10
Length of
Employment

Notice Required
From Employer

Under 1 month No statutory notice
requirement

1 month to 2 years 1 week

2 years to 12 years 1 week for each
completed year of
service

12 years or more 12 weeks

Statutory or Contractual Notice

There are two types of notice period: statutory and contractual.

Statutory notice is the minimum legal notice that can be given.

UPCOMING RATES AND LIMITS (From 7th April 2019)
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