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Background – Jesudason v Alder Hey Children’s
NHS Foundation Trust
Mr Jesudason was a consultant paediatric
surgeon working in the Alder Hey Children’s
NHS Foundation Trust (‘the Trust’) from 2006
until his resignation in 2012.

Both during and post employment, Mr
Jesudason made a number of disclosures to not
only the Trust, but to the British Medical
Association, Care Quality Commission and a
number of media outlets including Channel 4
and the BBC. The disclosures raised referenced:
very serious allegations of professional
incompetence, the use of improper medical
practices, deliberate attempts to mislead the
legal process, and attempts to cover up
wrongdoing.

In response to the publicly made disclosures,
the Trust sent a number of letters announcing

that ‘each of Mr Jesudason’s allegations have been
thoroughly and undependably investigated by
different professional bodies on a number of
occasions and found to be completely without
foundation’. The majority of the letters also went
on to say that Mr Jesudason’s campaign was
‘weakening genuine whistleblowing’.

These letters were sent by the Trust despite a
report, by the Royal College of Surgeons,
concluding that whilst the overall care provided
by the paediatric department did not fall below
the general standards of acceptable practice,
improvements were required and that there
were failings with the way that the Trust had
managed the Claimant’s whistleblowing
allegations.

As a result of the Trusts’ letters, Mr Jesudason
initiated proceedings in the Employment
Tribunal alleging that he had suffered a number
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Protecting your reputation

Can an employer, following whistleblowing allegations published in the public domain, seek to defend its
reputation by refuting the allegations in a public response, or will this amount to a detriment?



< 3 >

of detriments as a result of whistleblowing. In
particular, Mr Jesudason claimed that the
Trusts’ letters represented Mr Jesudason as
someone who had made vexatious,
irresponsible and wholly unsubstantiated
allegations which was an unfair and inaccurate
portrayal of Mr Jesudason. Mr Jesudason
argued that this was damaging his standing and
reputation and as such, this constituted a
detriment.

The Employment Tribunal
The Employment Tribunal rejected Mr
Jesudason’s submission that he had suffered a
detriment holding that:

‘no reasonable worker/employee would consider
the comments referred to […] as detriments. Those
comments were made either without the
knowledge of the author of the whistle-blowing, or
in an attempt to protect the Trust against potential
criticism from the press or other bodies, or
wanting to put the record straight’.

Mr Jesudason appealed to the Employment
Appeal Tribunal; however, the appeal was
dismissed. Subsequently, Mr Jesudason
appealed to the Court of Appeal.

Court of Appeal
The Court of Appeal dismissed the appeal.
However, the court acknowledged that the
earlier Tribunals’ had erred in law in their
finding that there was not a detriment.

In particular, the Court of Appeal held that the
earlier Tribunals’ findings that there was not a
detriment was manifestly wrong because ‘a
letter whose purpose it to put the employer’s side
of the story […] does not cease to be a detriment
because of the employer’s purpose or motive’. As

such, it was the court’s view that there had been
a detriment and that the employer’s motive
should only be considered when determining
causation. With this regard the Court of Appeal
went on to hold ‘that purpose – why the letter was
written in that way - will be relevant at the later
causation stage when the question is whether the
detriment was by reason of the protected
disclosures’. It was at this stage that the Court
dismissed the Claimant’s appeal. The court
found that the detriments were not on the
grounds of any protected disclosures but
rather, the letters were sent by the Trust to
minimise the effect of the potentially damaging
and, partly, misleading information that the
Claimant had chosen to put in the public
domain.

Comment
This case has confirmed that the Tribunals are
likely to find that a whistle-blower has suffered
a detriment as a result of an employer trying to
publicly discredit whistleblowing claims;
however, the Court’s finding that the employer’s
motive in making a public response will be
taken into consideration at the causation stage
demonstrate that if the employer can prove
that the motive was to defend themselves and
protect their reputation this will be the point at
which a Claimant’s claim will likely fail. Despite
this sense of comfort, the contents of any public
response should be carefully considered and
should look to address the whistleblowing
claims only with factual statements.



Dispute Resolution team spreads its wings!

It has been a busy year for the team. With some new additions and a growing practice, 2020 has enabled
us to relaunch the Dispute Resolution Team to offer its services across Devon.

This transition is led by Jamie Carr, solicitor and
Head of Dispute Resolution. Jamie advises on
commercial matters across both private and
public sectors, with a particular focus on
company and property disputes. He often
advises shareholders and directors on
commercial disputes arising within their
organisations and particularly enjoys the
challenge of resolving novel or niche problems
for his clients.

Ieuan Jones has recently joined Nash, following a
successful spell at Ashfords LLP. Ieuan, who grew
up in Plymouth, brings with him a wealth of
commercial experience, having built his practice
servicing a variety of SMEs, as well as many
national and international clients. Ieuan has
significant experience in handling commercial
matters, including shareholder and director
disputes, and he regularly advises on contract
and negligence claims.

Ieuan has experience of handling disputes across
all manner of commercial sectors, including in
construction, energy and marine. His most
recent experience prior to joining Nash included:
bringing an unfair prejudice petition on behalf of
a minority shareholder of a financial lease
company, setting aside a multi-million pound
default judgment on behalf of a Trust, and
advising a listed company in its challenge of a
hostile takeover.

The team is also highly regarded for its asset and
debt recovery work, which is driven by Amelia
Pine and Grace Courts. Added to this, Amelia has
significant experience advising in partnership
disputes, and in consumer protection and
contentious property matters.

Recent matters our team has assisted with
includes: advising companies on removal of
directors, partnerships on their retirement
options, and shareholders on the implications
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arising out of breach of shareholder
agreements. We negotiated settlement in a
high-value negligence claim on behalf of an
international manufacturer, settled a
professional negligence claim on behalf of a
major national firm, and successfully defended
a director from a disqualification application.
We have successfully brought a breach of
contract claim on behalf of a major local
retailer, assisted several construction sector
clients in recovering monies owed under a Final
Account, and assisted in negotiating the form of
a client’s new Shareholder Agreement.

Our Team also provides our clients with a high
level of satisfaction by sorting out their day-to-
day debt recovery work, which they would
otherwise have to do themselves, offering them
real peace of mind and boosting their cash flow
in the process. We have continued to provide
support for the firm’s existing clients. Being able
to assist with issues arising out of matters that
started out non-contentiously, such as a
housing conveyance, corporate transaction or
employment matter, is key to Nash providing a
fully-rounded service to the region.

Our Team recognises the increasing role that
Alternative Dispute Resolution (“ADR”) plays in

resolving disputes. We regularly offer our
clients ADR options, including mediation,
construction adjudications, and various forms
of arbitration, which often present as a more
cost-effective and efficient alternative to
litigation within Court proceedings.

The breadth of the work we undertake reflects
the broad range of issues and variety of
challenges facing businesses throughout Devon
and Cornwall. Our aim is to work with our
clients to provide clear and practical solutions
to their issues.

The Dispute Resolution Team’s expansion is
part of Nash’s continued aim of providing
clients in Devon and Cornwall with a
comprehensive set of legal services for them to
use.

For more information on our team, or for a no-
commitment discussion on how we may be able
to assist you and your business, please call us
on 01752 664444 or visit our website:

https://www.nash.co.uk/business/dispute-
resolution/.
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We set out below our top ten tips for employers
to cope with the further spread of coronavirus:

1. Keep up to date with Government and
public health advice

It is important for employers to keep on top of
the fast-evolving situation and ensure
employees are aware of the latest advice.
Keeping everyone informed will reduce the risks
of exposure in the workplace.

The Government’s web page regarding
Coronavirus is a great source of info and is
being updated regularly:

www.gov.uk/guidance/coronavirus-covid-19-
information-for-the-public

2. Protect your employees

Employers have health and safety obligations to
keep employees informed about health risks
that may arise in carrying out their
duties and to ensure working practices do not
create undue risks to employees.

Ensure hygienic workplace practices are
enforced including the availability of clean
places to wash hands with hot water and soap
and encouraging staff to wash hands regularly.

3. Know your obligations regarding sick pay

Depending on the particular situation various
rules apply so it is important to understand
what should be paid to employees who are
absent for reasons related to coronavirus. It
may also be worth considering proactively
informing employees of their contractual and
statutory rights.

Potential Situations:

Where an employee is advised to self-isolate

The government has made it clear that if NHS
111 or a doctor advises an employee or
worker to self-isolate, whether or not they are
displaying symptoms, they are entitled to
Statutory Sick Pay.  It is good practice to pay
contractual sick pay where this is offered too.

Coronavirus - Top 10 tips for employers

As coronavirus continues to spread and outbreaks across Europe are rapidly increasing this no doubt causes
significant concern for employers whose business and staff may be impacted. Planning ahead is key to
minimise disruption to businesses without jeopardising the health of employees.



Whilst the Secretary of State has said that
written notices will be provided to employees
who have been told they must self-isolate,
employees can self-certify for the first seven
days, however if an employee is told to self-
isolate for 14 days it may be difficult for them to
provide a sick note immediately so employers
should be flexible on this.

Alternatively, employers may ask employees to
work from home and continue to pay them as
normal.

Where an employee is not sick but an employer
tells them not to come to work

Some employers may decide to ask employees
returning from affected areas not to come to
work even if they are not showing any
symptoms.  In this case the employee should
receive their usual pay.

Where an employee needs time off to look
after someone

The normal rules relating to allowing
employees time off to care for a dependant in
an emergency will apply to situations linked
with coronavirus.  For example, if schools close
or if a child needs to go into isolation.
Employers should check their policies covering
this situation as there is no statutory right to

Employment Team

Tel: 01752 827081
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paid time off to look after dependants. The
amount of time off should be reasonable for
the circumstances. For example, an employee
may take a couple of days off initially and if they
need more time off, the employer could
consider the use of their annual leave.

4. Develop a contingency plan

To prepare for high levels of staff absence em-
ployers should:

● Consider allowing employees to work
from home to keep things running;

● Make use of other methods of
communication such as video
conferencing rather than face to face
meetings;

● Ensure IT systems are set up to cope with
large number of employees working
remotely;

● Consider back up from external sources
and identifying staff who can cover for
each other;

● Ensure emergency contact details for staff
are up to date;

● Identify a central reporting system for
employees who call in sick or are self-
isolating due to coronavirus;

● If employees are working longer hours to
cover for others who are ill or self-
isolating, ensure the provisions of the
Working Time Regulations are being
complied with, such as adequate rest
breaks and total working hours;

● Have plans ready to enable the business
to operate on a skeleton staff if necessary;

www.nash.co.uk/business/employment


● Identify key services that are essential,
and others that could be temporarily
stood down;

● Identify staff with transferrable skills who
could be transferred to more essential
roles;

● Consider training employees to ensure
essential roles can be covered.

5. Review your policies

There are many employment policies that will
be affected with employees working from
home and needing time off for reasons
relating to coronavirus.  Employers should
review policies relating to:-

● Absence and sickness

● Dependant leave

● Flexible working/ home working

● Travel

 6. Manage absence effectively

 In order to deal with potential high levels of
absence employers should:

● Promote an environment where staff feel
comfortable to inform their employer if
they feel unwell;

Employment Team
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● Ensure any absence/ sickness policies
clarify how an employer will deal with
someone who has symptoms or has been
exposed to someone who has symptoms;

● Decide how payment for absence will be
treated where working from home is not
possible (see below);

● Consider the impact on staff with
dependants and in particular staff caring
for family members;

● Consider how to treat vulnerable staff
members such as pregnant employees or
those with underlying health conditions.

7. Ensure good communication with staff
and listen to concerns

 Communication is key in ensuring employees
understand what needs to be done to prevent
the spread of infection in the workplace.
Consider circulating a Q&A document to
employees to highlight where they can access
updated government guidance and relevant
policies. This will also minimise feelings of
uncertainty and panic among employees if
clear communication sets out what is expected
of employees and how the employer is
addressing the situation.  Ensure that
managers understand which sick pay and leave
policies apply.

www.nash.co.uk/business/employment


If any employees have underlying health
concerns this should be considered carefully.

8. Ensure all staff are treated equally

Remind staff of the behaviour expected of
them. Making jokes related to coronavirus or
treating employees of certain nationalities
differently could expose the employer to
discrimination and harassment claims.

Consider anyone who may have a pre-existing
health condition and be aware of additional
duties required regarding disability, age and
pregnancy.

9. Employees refusing to come to work

Employees may be concerned about going to
work even if there have been no reported cases
of coronavirus in the immediate vicinity and
they have not been advised to self-isolate or are
displaying any symptoms.

It is important to listen to employees' concerns,
particularly where they are vulnerable or have
underlying conditions, and consider allowing
them to work from home or take holiday or
unpaid leave.  However, employers do not have
to agree to this so if an employee refuses to
attend work and other options have been
exhausted, disciplinary action could be
appropriate.

10.  If a workplace has to close

If an employer needs to close temporarily, for
example if they decide to undertake a deep
clean following an employee having been tested
positive for coronavirus, they should have a
plan in place. Arrangements allowing
employees to work from home should be made
so that the business can continue operating as
effectively as possible.

If a business needs to close down for a short
time, employees will still need to be paid for
this time unless there is an alternative provision
in their contract or other agreement. Employers
should communicate with staff as early as
possible if this is likely and ensure regular
communication throughout the closure.

NASH BUSINESS
The most recent edition of Nash Business was
published in November and the next one will be going
out on the 12th February. You can see November’s
edition and sign up automatically here:

https://www.nash.co.uk/nash-business-
newsletter/

Nash Business is a quarterly publication, featuring
helpful advice to assist you with running and growing
your business the right way.
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Mr Casamitjana worked for The League Against
Cruel Sports, an animal welfare charity. During
the course of his employment, he discovered
that the charity’s staff pension fund was
invested ‘unethically’ in companies implicated
with animal testing. Despite instructions to the
contrary, Mr Casamitjana sought to alert his
colleagues, and as a result, was dismissed for
gross misconduct. Mr Casamitjana contended
that he was dismissed for his fundamental
belief in ethical veganism.

Mr Casamitjana subscribes to the ethical
touchstone which the Vegan Society defines as
a ‘philosophy and way of living which seeks to
exclude all forms of exploitation of, and cruelty
to, animals for food, clothing or other purpose’.
Ethical Veganism is to be distinguished from
dietary veganism. The driver of the Claimant’s
fundamental belief extends far beyond what he
eats, but also what he wears, where he works,
how he travels and with whom he spends his
time.

The test for whether a belief is protected by s10
EqA comes from Nicholson v Grainger [2010]
ICR 360 EAT.

The criteria are that a belief must:

● Be genuinely held

● Be held as a belief, not simply an opinion
or viewpoint based on the present state
of information available

● Be a belief as to a weighty and substantial
aspect of human life and behaviour

● Attain a certain level of cogency,
seriousness, cohesion and importance

● Be worthy of respect in a democratic
society, not be incompatible with human
dignity and not conflict with the rights of
others

Casamitjana v The League Against Cruel Sports – Veganism: a
protected belief?

Last month, an Employment Tribunal Judge ruled that ethical veganism could amount to a philosophical
belief and gain protection by law under the Equality Act 2010. Now the Employment Tribunal has
published its preliminary hearing judgment for that case…
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Considering the above, the ET concluded that
the Claimant’s case drew a distinction between
the varying commitments to veganism. Where
an individual’s belief dictates diet, clothing,
transport, investment, friendships and
relationships to the level that it does for Mr
Casamitjana, it must be right that this belief is
offered the same protection as a religion.

The ET is yet determine whether Mr
Casamitjana was subjected to any guise of
discrimination, so this decision is not binding
and, of course, fact specific. However, it does
leave it open in principal for courts and
tribunals to conclude that individuals have

experienced discrimination on the grounds of
their veganism. Employers should therefore be
looking to mitigate the risks of a potential
increase in discrimination claims which could
include the following:

● Not making an employee visit a client who
cooks meat products

● Providing vegan food at work

● Reviewing and implementing policies to
ensure that vegan beliefs are welcomed
and respected, creating a culture of
understanding and respect

Angela Hay

mailto:igrimshaw@nash.co.uk
mailto:rcollins@nash.co.uk
mailto:nkelly@nash.co.uk
mailto: jvarley@nash.co.uk
mailto: jloney@nash.co.uk
mailto:ahay@nash.co.uk
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Apparently not.  Claims to the Employment
Tribunal fell by 79% following the introduction
of the Tribunal fees.  Some said that this was
because those who had lost their jobs simply
could not find £250 to fight their case, other,
less sympathetic souls, said that Claimants
weren’t willing to risk their own money when
their claims were weak.  We’ll leave it to you to
decide which was nearer the true state of
affairs.

Fast forward to July 2017 when I was on a
caravanning holiday in Cornwall, having a lovely
time.  That lovely time was ruined by the
Supreme Court deciding that Tribunal fees were
unlawful.  Overnight, the Tribunal fees vanished
and those brave individuals who had been
willing to back their claim using their own
money were able to reclaim the fees that they
had paid.

Coming up to three years later and Tribunal
claims have bounced back: there were 61,308 in
the year 2014/2015, compared to 121,111 in
2018/2019.

So, what can be done in relation to claims
which, from the outset, had no reasonable
prospects of success?  Whilst rare, Employment
Tribunals can award costs against a Claimant
who brings a claim which had no reasonable
prospects of success from the outset; however,
the Employment Tribunal must be careful not
to make this judgment with hindsight when,
following a full hearing, matters which could not
reasonably have been known at the outset of
the hearing have been fully aired in a Tribunal
setting.

Usually, cost awards are limited to £25,000;
however, a Judge can assess the Respondent’s
full costs if they wish, as Mr Radia found out to

Vexatious litigants and costs

When Employment Tribunal fees were introduced back in 2013, issuing a claim in the Employment
Tribunal suddenly went from being free of charge to costing up to £1,200.  Surely, however, you would
think that an employee who had been so poorly treated by their employer, or was suffering such
significant losses as a result of the employer’s irrational decision making, would put the initial maximum
of £250 on the line to seek justice?



his, we imagine, horror when costs (capped at
£550,000) were awarded against him in the case
of Radia v Jefferies International.

Mr Raida’s case is a good reminder to vexatious
Claimants that, whilst Employment Tribunals
might feel like a one-way bet, in some
circumstances, the cost implications can be
significant.  The thing for employers to
remember, however, is that, firstly, the Tribunal
may have regard to the Claimant’s ability to pay
those costs when determining the amount to
be paid and, secondly, that a cost order is not
worth the paper it is written on if the Claimant
has neither the funds nor the assets to pay it.

So, where does this take us?  Employment
Tribunals remain an expensive exercise for
employers and, often, a free one for employees;
however, where it is apparent that the claim is
vexatious or has no reasonable prospects of
success from the outset, it is worth reminding
the employee early on in proceedings of the
potential of a cost liability at the conclusion of
the case.
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Interesting cases on the horizon

Flisher v Kent County Council - awaiting Employment Tribunal hearing
Whether a foster carer is a worker so as to be able to bring claims for holiday pay.

Asda Stores v Brierley - due to be heard by the Supreme Court in July 2020
7,000 equal value claims comparing jobs in retail stores with work in distribution depots.

B v Yodel Delivery Network – awaiting comment from ECJ
Does a contractual right to substitute mean that an individual cannot be classed as a ‘worker’ under the
Working Time Regulations 1998?

Harper Trust v Brazel – application for permission to appeal lodged in October 2019
How to calculate holiday pay for part-time term-time workers.

Addison Lee, Uber & Deliveroo - next hearing for Uber is the Supreme Court, with the others, the
Court of Appeal
A collection of cases considering whether drivers and couriers are workers or self employed

Lee v Ashers Baking Co Ltd and others - awaiting hearing date for European Court of Human Rights
Was it discriminatory for Christian bakers to refuse to provide a cake saying “Support Gay Marriage” to
a gay customer

Consibee v Crossley Farms Ltd & others - permission to appeal to EAT being sought
Is vegetarianism a protected belief?
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Important legislation changes ahead

2020?

Pay: all tips to go to workers
New legislation is to be drafted to ensure that all tips left to workers for example in bars and restaurants
will be paid to the workers in full.

The National Insurance Contributions Bill
Employer National Insurance Contributions will be payable on termination payments above £30,000.00.

Statement of terms: introduction of written statement of terms for workers and for all workers and
employees to receive a statement on their first day of work comes into effect on 6 April 2020. Also,
extend the reference period for WTR annual leave from 12 to 52 weeks.

Parental Bereavement Leave and Pay The Parental Bereavement (Leave and Pay) Bill would give
qualifying bereaved parents of children the right to two weeks’ paid leave from 6 April 2020.

The so called Swedish Derogation under the Agency Worker Regulations is to be removed in April
2020.

IR35 - off payroll working rules are coming in from 6 April 2020 for certain medium sized and large
private sector businesses.

2021?

Whistleblowing Directive
Public and private organisations with more than 50 employees (or financial services organisations) will
have to set up internal reporting channels that would allow people to report within the organisation
itself. Implementation of this Directive will depend on the terms on which the UK leaves the EU following
Brexit.

And beyond ……
The right to shared parental leave and pay is potentially to be extended to working grandparents, which
could be interesting.
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UPCOMING RATES AND LIMITS (From 1st April 2020)

National Minimum Wage from 1st April
Workers aged 25 or over (the
National Living Wage): £8.72 per hour
Workers aged 21 to 25: £8.20 per hour
Workers aged 18 to 21:£6.45 per hour
Workers  under 18: £4.55 per hour
Apprenticeships: £4.15 an hour

1
Family Rights
From 5 April 2020, the rates for Statutory
Maternity Pay, Statutory Paternity Pay,
Statutory Adoption Pay and Statutory
Shared Parental Pay will all increase to
£151.20 (and from 6 April 2020, Maternity
Allowance will increase to the same
amount).

2

3 Sick Pay
From 6 April 2020, the rate for Statutory
Sick Pay will increase to £95.85 per week

4
From 6 April 2020, Tribunal compensation limits
increase
The maximum amount of a week's pay (used for
calculating various awards including statutory
redundancy payments and unfair dismissal basic
awards) will increase to £538 and the maximum
unfair dismissal compensatory award will increase to
£88,5195

From 6 April 2020, National Insurance
contribution limits increase
the lower earnings limits in respect of primary
class 1 contributions will increase from £118 to
£120. The upper earnings limit for primary class
1 contributions will remain the same at £962.
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National Minimum Wage
Workers aged 25 or over (the
National Living Wage): £8.21
per hour
Workers aged 21 to 25: £7.70
per hour
Workers aged 18 to 21:£6.15
per hour
Workers  under 18: £4.35 per
hour

1 3 Sick Pay
Statutory Sick Pay: £94.25
per week

RATES AND LIMITS (From 7th April 2019)

Family Rights
Statutory Maternity Pay,
Statutory Paternity Pay,
Statutory Adoption Pay,
Statutory Shared Parental
Pay, & Maternity Allowance:
£148.68 per week.

2
Taxation: Scotland

5
In Scotland, for the tax year 2018/19:

of 19% applies on

annual earnings above the PAYE threshold

and up to 

of 20% applies on

annual earnings from 

 of 21% on

earnings from 

 of 41% on annual

earnings from 

 of 46% on annual

earnings above 

Taxation: UK (Excl Scotland)

4
In the UK (excluding Scotland), for

the tax year 2018/19:

 of 20% applies on

annual earnings above the PAYE

tax threshold and up to 

 of 40% applies on

annual from 

of 45% applies

on annual earnings above

Limits

6
Maximum amount of a week's pay

(used for calculating a redundancy

payment or for various awards

including the unfair dismissal

basic award):

Limit on amount of unfair

dismissal compensatory award:

Maximum guaranteed payment

per day: 
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National Insurance

7
The lower earnings limit:

The upper earning limit: 

Auto Enrolment

8
The minimum contribution rates

for defined contribution schemes,

expressed as a percentage of a

jobholder’s qualifying earnings, is

3

Vento Bands

9
Injury to feeling and psychiatric injury:

(Less serious cases)

(cases that do not merit an award in

the upper band)

(The most serious cases), with the

most exceptional cases capable of

exceeding £44,000)

Statutory Minimum Notice

10
Length of
Employment

Notice Required
From Employer

Under 1 month No statutory notice
requirement

1 month to 2 years 1 week

2 years to 12 years 1 week for each
completed year of
service

12 years or more 12 weeks

Statutory or Contractual Notice

There are two types of notice period: statutory and contractual.

Statutory notice is the minimum legal notice that can be given.

RATES AND LIMITS (From 7th April 2019)


