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A LAW WHOSE TIME HAS COME
The Parental Bereavement (Leave and Pay) Act 2018 has received Royal Assent this month.
The Parental Bereavement Act, which we will call PBA 2018 to save my typing, has only just gone
through the legislative process so specific details may change as the government ‘fine tunes’ the
new Act before it goes live; however, for the time being we know that a new workplace right will
be coming into force for bereaved parents who lose a child under the age of 18.

Employed parents, irrespective of their length of
service with their employer, will be entitled to
be absent from work for a prescribed period of
time. Although we do not know exactly how
long the prescribed period of time will be, we do
know that it must be a minimum of 2 weeks. We
also know that the leave must be taken within
56 days of the death of the child and, should a
parent suffer the loss of more than one child,
they will be entitled to leave in respect of each
child. Furthermore, parents whose child is
stillborn after 24 weeks of pregnancy will also
be entitled to the leave.
We are pleased to see that an employee who
has found themselves in these devastating
circumstances will benefit from the same
employment protections as those associated
with other similar types of leave, for example
maternity leave. This includes protection from
dismissal or detriment suffered as a
consequence of taking parental bereavement
leave.

In terms of pay, a bereaved parent will be
entitled to statutory parental bereavement pay
so long as the employee has been employed
for a minimum of 26 weeks and is earning
above the lower earnings limit. Statutory
parental bereavement pay will be payable at
the statutory rate (currently £140.98 a week) or
90% of average earnings, whichever is less.
Do employers need to panic about putting in
place policies and procedures for parental
bereavement leave straight away? No:
although the Queen has given the legislation
her rubber stamp of approval it is not actually
in force yet. In fact, it is not expected to come
into force until 2020.
However, just because parental bereavement
leave has not yet become law, does not stop
employers putting in place their own policies
now if they wish to do so: supporting
employees through exceptionally difficult times
is not only the right thing to do morally, but will
often pay dividends in terms of loyalty.
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HANDS UP IF YOU’RE SURPRISED
The results are in! Far more exciting than the results of X-Factor, Strictly Come Dancing or whatever
that “Circle” thing on channel 4 is, are the Ministry of Justice’s Tribunal Statistics from April to June
2018.

As I am sure every employment lawyer has
told you (on more than one occasion), last
year fees for bringing a claim to the
Employment Tribunal were scrapped
following a Judgment by the Supreme Court.

● Appeals to the Employment Appeals
Tribunal are up 12%; and
● From the launch of the Employment
Tribunal refund scheme to June
2018, there were 14,500
applications for refunds received
and 12,400 refunds made, with a
total value of £10,615,000.

So what has happened since the fees were
scrapped?
The statistics in relation to Employment
Tribunal claims:

The statistics in relation to awards:
● 536 awards were made in unfair
dismissal cases, compared to 587
the previous year – given the
increase in claims, this does suggest
that weaker claims are being issued;

● Single Employment Tribunal claims
have increased by 165% compared to
the same period in 2017;
● Outstanding caseload has increased
by 130% compared to the same
period in 2017;

● the average award following a
successful unfair dismissal claim
was £15,007;
Contd.
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● amongst protected characteristics,
disability discrimination claims
received the largest average award
(£30,700) whilst religious
discrimination had the lowest
average award (£5,100); and

In addition, we are finding that Tribunals
are postponing hearings at the last minute
because of a lack of Judges, which is
frustrating for the lawyers, but even more
so for the witnesses who will, quite
naturally, be wanting to get the whole
thing over and done with.

● a new record was broken: the
highest ever compensation was
awarded (£242,000) for a disability
discrimination claim.

OUR VIEW
But what do the figures mean? Other than
over £10 million missing from the
Government’s back pocket, there has been
a huge increase in employees bringing
claims against their employers which, in
turn, the Tribunal is struggling to deal with.
In terms of what this means for employers,
if you are on the receiving end of a claim,
do not expect the hearing to be listed
anytime soon, especially if the matter is
complex. There is quite a backlog of
outstanding cases and, therefore, expect
to join the end of the queue.
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RESPONDING TO SOMETHING THAT YOU DIDN’T KNOW EXISTED
The Court of Appeal has recently had to consider an interesting point of law in the case of
Mruke v Khan. This was “can there be a claim of constructive dismissal when the
employee has resigned but does not know that the employer has breached the contract?”
We all know that employees and workers
are entitled to receive the minimum wage,
currently £7.83 for those aged 25 and over.
Whilst contracts might not have an express
term written into them saying “we will pay
you the national minimum wage”, the right is
actually inserted into every contract by the
National Minimum Wage Act 1998.
Ms Mruke, from Tanzania, was, to be blunt,
uneducated and illiterate. She had worked
for the Khan’s in their home as a domestic
worker for 4 years and was paid the princely
sum of 33p per hour. Ms Mruke was
eventually “rescued” from this servitude by
the police with the assistance of a charity set
up to help migrant domestic workers.
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Ms Mruke brought a claim to the
Employment Tribunal for unlawful
deduction from wages, race discrimination
and constructive dismissal; however, was
unsuccessful in all of her claims except
unlawful deduction of wages.
The Tribunal rejected her claim of race
discrimination on the grounds that her
comparator would be a person of a
different race who was illiterate and
uneducated and who came from a place
where wages are very low, who had only
ever done domestic work and who could
not speak English.
Contd.

The Employment Tribunal’s decision was
perverse and was overturned.

The Tribunal found that such a comparator
would have been treated the same way as
the Claimant; essentially, the Khan family
did not treat her unfairly because of her
race: they treated her badly because they
could.

OUR VIEW
This is clearly the right decision by
reference to any sense of decency and
fairness in that Ms Mruke was vulnerable
and shockingly underpaid. It shows that
the courts will not allow an employer to
use an employee’s ignorance to treat them
appallingly and then use that same
ignorance to seek to avoid being liable for
their behaviour.

In relation to the constructive dismissal
claim, the Employment Tribunal was not
satisfied that the Claimant had resigned in
response to the breach of contract (i.e. the
failure to pay the NMW), particularly as she
did not know she was entitled to the NMW
in the first place.
The Employment Appeal Tribunal found
that it was an error of law to say that the
Claimant had to know about her
entitlement to the NMW; however, she was
still required to show that she had
resigned in response to her low wages for
a claim to succeed. The Court of Appeal
agreed that the claimant did not need to
know about her entitlement to the NMW,
but also emphasised that the National
Minimum Wage is in place to prevent the
exploitation of people just like Ms Mruke.
In allowing the Claimant’s appeal and
finding that she had been unfairly
constructively dismissed the Court of
Appeal said that “there may be contracts
that are so egregiously performed
(extraordinarily badly) by the employer
that it is obvious that the reasons for the
employees leaving have everything to do
with those conditions which collectively
amount to a fundamental breach of
contract.”
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THE RETURN OF THE LEVY
Turns out that giving notice saying “Please accept one month’s notice from the above date” in an
employment context does not necessarily mean “I am resigning from my employment in a month
from the above date”. Strange but true.
Mrs Levy worked in the Records
Department at the East Kent Hospital
University NHS Foundation Trust and had
successfully applied for a position in
Radiology. After an altercation with
another member of staff in the Records
Department, Mrs Levy handed in a letter
saying “Please accept one month’s notice
from the above date”.

Mrs Levy then contacted the HR department
to seek advice about withdrawing her notice
and was told that this was at the discretion of
her manager. Her manager used his
discretion and declined to allow Mrs Levy to
withdraw her resignation and confirmed that
her last day of employment would be 10 July
2016 and the amount of accrued but untaken
holiday due to her.

Mrs Levy’s manager responded the same
day, accepting Mrs Levy’s “notice of
resignation” and referring to her last
working day within the Records Department.
Mrs Levy’s manager did not complete a
staff termination form.

Mrs Levy initially brought a claim of
constructive unfair dismissal; however, having
sought advice from lawyers, changed the basis
of her claim to one of unfair dismissal on the
basis that she had not resigned; she had been
dismissed. The Respondent, understandably,
continued in its position that Mrs Levy had
resigned as such a claim for unfair dismissal,
on the facts we have seen, did not appear
likely to be successful.

Unfortunately, things went a little wrong in
relation to Mrs Levy’s new role in
Radiology: due to Mrs Levy’s sick record,
the offer of employment in Radiology was
withdrawn.

Contd.
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OUR VIEW

The question for the Employment Tribunal,
therefore, was what had Mrs Levy’s
employer actually understood, applying an
objective test, in relation to Mrs Levy’s
resignation. When considering this, the
Employment Tribunal took into account
some of the actions of Mrs Levy’s
manager:

Unless you truly want an employee to
remain with you or it is obvious that the
employee has resigned in a fit of pique, in
most circumstances you should accept a
resignation without delay. When, however,
it is apparent that an employee that you’d
like to leave is not really meaning to leave
their employment, don’t try and twist the
meaning of their communication to fit your
needs – Judges have seen it all before and
will see straight through any such cunning
plan.

1. His letter in response to the “resignation” was specific in referring to
the end of Mrs Levy’s work within
the Records Department, not the
termination of her employment;
2. His letter in response to the “resignation” did not deal with such matters as outstanding holiday, which
would be expected had he believed
the employment relationship was
terminating;
3. He did not complete a “Staff Termination Form” at the time until after
Mrs Levy had tried to retract her
“resignation”.
Once you take into account these three
points, it becomes clearer that Mrs Levy’s
manager really did know that she was just
moving departments, not actually leaving
her employment and, therefore, it would
not be reasonable to then force her from
her employment when that departmental
change fell through.
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LABOUR’S PLANS TO GIVE WORKERS A SLICE OF THE PIE, BUT WHO’S EATING THE REST?
During their main party conference speech this month, Labour unveiled its plans, if elected, to
introduce ‘inclusive ownership funds’ for big businesses.
Taking inspiration from companies such as
John Lewis, the scheme would see
businesses with over 250 workers being
legally obliged to put 1% of their shares
into a fund every year, so that after 10
years up to a maximum of 10% of the
company’s shares would be held in the
fund.

The impact of the plans is potentially far
reaching: Labour has calculated that 40% of
the UK’s private sector workforce
(approximately 10.7 million people) would
benefit. As John McDonnell summarised ‘that’s
11 million workers each with a greater say,
and a greater stake, in the rewards of their
labour’.

The funds would then be held and
managed collectively with a restriction on
selling or trading the shares and with
dividends, of up to £500 per year, being
paid from the fund to eligible workers. The
rest, an estimated £2bn per year, would go
into a public fund to pay for services and
welfare.

But Labour’s critics aren’t impressed. Many
are concerned that the scheme is simply a tax
rise in disguise and some are already doing
the maths: the BBC have calculated that 10%
of Shell’s annual dividend is £1.2bn. Taking
away the pay outs to Shell’s 6,500 UK staff of
£500 each (totally £3.25m), it leaves £1.116bn
for the government each year, and as the BBC
say, that’s just from one company.

Labour are hailing its plans as a way of
giving ‘workers the same rights as other
shareholders to have a say over the
direction of their company’ and a means of
increasing a company’s productivity. It also
aims to redress the inequality in wage
growth over the previous 10 years.

Others have voiced concerns about the impact
such a scheme would have on business’
abilities to take on staff and pay them a good
wage, together with fears that it could cause
business to relocate outside of the UK.
Contd.
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OUR VIEW

The Confederation of British Industry’s
Director General Carolyn Fairbairn
(pictured below), has said Labour’s ‘ditkat
on employee share ownership will only
encourage investors to pack their bags and
will harm those who can least afford it’.

Whilst the idea of employees having “buy
in” to their employer and to benefit from
their own labours is great in principal,
there is a real risk that the benefits to
employees will be small in comparison to
the benefits to the government and this
could well instead be seen as a stealth tax
on an enormous scale.

Carolyn Fairbairn, Director General, DBI

NASH BUSINESS LAUNCH
Our new email newsletter for
businesses launches on the 14th
November. To ensure you get
your copy, CLICK HERE to
register to receive it!
It will be a little like Nash
Knowledge, featuring articles by
lawyers from Nash & Co’s
business teams, and other guest
writers too!
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DEBARRED RESPONDENTS SHOULD BE ABLE TO PARTICIPATE IN REMEDY HEARINGS
By way of background, when a Claimant submits a claim to the Employment Tribunal, a
copy of this is sent to the Respondent. The Respondent then has 28 days to submit their
response using a form called an ET3.
In this case, the Claimant, Ms Hughes,
issued a claim for unfair dismissal, sex
discrimination, notice pay, unpaid holiday
pay, arrears of pay and breach of contract.
The Respondent, Office Equipment System
Ltd, failed to submit a response in time
and, consequently, the Respondent was
debarred from proceedings.

Failure to respond by the deadline can
result in the Respondent being debarred
from participating in future proceedings. In
such circumstance, the Respondent will
only be entitled to receive notice of
hearings and the Tribunal’s decisions. Any
permission to participate in a hearing will
be at the sole discretion of the Judge.
Essentially, the Respondent becomes an
observer to their own fate.

Following a hearing, at which the
Respondent was not entitled to participate,
a judgment was made against the
Respondent for liability: all of the
Claimant’s claims were upheld. The
Respondent was notified that a separate
hearing would be listed for remedy.

The issue of whether this is “just” has
recently been considered in the case of
Office Equipment System Ltd v Hughes [2018]
EWCA Civ 1842. A case which goes to show
that getting your response in on time really
does save a lot of time and effort further
down the line.

Contd.
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The Respondent applied to the Tribunal
requesting to be allowed to make
submissions at the remedy hearing, but
the request was refused. The hearing
proceeded, without participation from the
Respondent, and an award of just under
£75,000 was made against the
Respondent.

The Court of Appeal held that, where
liability and remedy are determined at
separate hearings, only exceptional cases
would justify excluding the Respondent
from participating in an oral hearing; and it
should be even rarer to refuse the
Respondent to make written
representations.

The Respondent submitted an appeal to
the Employment Appeal Tribunal and,
subsequently to the Court of Appeal in
respect of its exclusion from participation
at the remedy stage.

OUR VIEW
An employer has 28 days to get their
defence in – every day counts, so start
preparing your response as soon as the
claim arrives.

The Court of Appeal allowed the appeal
holding, firstly, that there was no reason
why the Employment Tribunal cannot
follow the practice taken in the civil courts:
that a defendant can participate in a
remedy hearing save to the extent that the
judgment on liability is not reconsidered
and, secondly, that it would be
proportionate, and in accordance with the
overriding objective of dealing with cases
justly, to allow a Respondent to participate
in remedy hearings.

Office Equipment Systems Ltd found
themselves liable to a claim which they
could have potentially been successful in
defending; however, lost the opportunity
by failing to get its defence in on time. This
provides a stark reminder to employers to
ensure that they comply with the Tribunal’s
time limits as, if they don’t, the outcome
can be catastrophic.
This case does, however, provide some
comfort that an employer may be able to
make submissions on the award to be
made against them so all might not be lost,
but there really is no excuse for an
employer finding themselves in this
position in the first place.

nash.co.uk
Have you visited our
new website?

With interesting articles and
features, and a fast and efficient
navigation system, you’re sure to
find the information you need.
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INTERESTING CASES AND LEGISLATION ON THE HORIZON
awaiting Court of Appeal Judgment.
Is an employer liable for the Managing Director's post-Christmas party assault on an employee?
due to be heard at the Court of Appeal in February 2019
Is the Equality Act worded wide enough to encompass perceived disability discrimination?
due to be heard at the Court of Appeal in April 2019
Is a term-by-term approach required or is a package approach permissible when comparing agency worker basic working
conditions?
due to be heard by Court of Appeal in May 2019.
Is offering enhanced contractual maternity pay, but only statutory shared parental pay indirectly discriminatory?
due to be heard at Court of Appeal in July 2019
Can an employer rebut a finding of particular disadvantage in an Equality of Terms case by showing that the underlying reason for
the disadvantage was not itself related to sex?
due to be heard by Court of Appeal in November 2019.
If a worker is wrongly labelled as self-employed, are they entitled to be paid for all the holiday they missed out on?
due to be heard by Court of Appeal in November 2019.
Does the 20-minute break under the Working Time Regulations have to be continuous?
due to be heard by Supreme Court – not yet listed
Is a dismissal automatically unfair if the dismissing officer was unaware of the protected disclosure because he was misled by the
claimant’s line manager (to whom the protected disclosure was made)?
due to be heard by Court of Appeal in October 2018
In a claim by 6,000 staff, was the High Court correct to find Morrisons vicariously liable for a data breach by a rogue employee
which resulted in the online sharing of a spreadsheet containing bank, salary and NI details for nearly 100,000 staff?
due to be heard by Supreme Court in January 2019
Did a failure to expressly carve out a minor shareholding in a competing business make a post-termination restriction too wide
and thus unenforceable?
due to be heard by Court of Appeal in July 2019
Was it correct to strike out a Claimant’s claim for unreasonable conduct when the Claimant discussed her case with a journalist
during an adjournment whilst still under oath?
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IMPORTANT LEGISLATION CHANGES AHEAD

Itemised pay statements will be required to contain information regarding the number of hours worked by an
employee for which they are being paid where the employee’s pay varies as a consequence of the time worked.

Employer National Insurance Contributions will be payable on termination payments above £30,000.00.

If passed, will entitle those on work experience of more than 4 weeks to receive the minimum wage.

Parental Bereavement Leave and Pay The Parental Bereavement (Leave and Pay) Bill would give qualifying bereaved
parents of children the right to two weeks’ paid leave (see our article on Page 2).

The right to shared parental leave and pay is potentially to be extended to working grandparents, which could be
interesting …
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CURRENT RATES AND LIMITS (As at 30th September 2018)

1

National Minimum Wage
Workers aged 25 or over (the
National Living Wage): £7.83
per hour
Workers aged 21 to 25: £7.38
per hour
Workers aged 18 to 21:£5.90
per hour
Workers under 18: £4.20 per
hour

Taxation: UK (Excl Scotland)

4

2

Family Rights
Statutory Maternity Pay,
Statutory Paternity Pay,
Statutory Adoption Pay,
Statutory Shared Parental
Pay, & Maternity Allowance:
£145.18 per week.

3

Sick Pay
Statutory Sick Pay: £92.05
per week

Taxation: Scotland

Limits

In Scotland, for the tax year 2018/19:

Maximum amount of a week's pay

5

6

of 19% applies on

(used for calculating a redundancy

In the UK (excluding Scotland), for

annual earnings above the PAYE threshold

payment or for various awards

the tax year 2018/19:

and up to

including the unfair dismissal

of 20% applies on
annual earnings above the PAYE

of 20% applies on
annual earnings from

tax threshold and up to
of 40% applies on

basic award):

of 21% on

dismissal compensatory award:

earnings from

annual from

Limit on amount of unfair

of 41% on annual

of 45% applies

earnings from

on annual earnings above

of 46% on annual

Maximum guaranteed payment
per day:

earnings above
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CURRENT RATES AND LIMITS (As at 30th September 2018)
National Insurance

7

Auto Enrolment

8

Vento Bands

9

The minimum contribution rates

Injury to feeling and psychiatric

for defined contribution schemes,

injury:

The lower earnings limit:

expressed as a percentage of a

The upper earning limit:

jobholder’s qualifying earnings, is

Lower Band of
Middle Band of
Upper Band of

Statutory Minimum Notice

10

Statutory or Contractual Notice
There are two types of notice period: statutory and contractual.
Statutory notice is the minimum legal notice that can be given.
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Length of
Employment

Notice Required
From Employer

Under 1 month

No statutory notice
requirement

1 month to 2 years

1 week

2 years to 12 years

1 week for each
completed year of
service

12 years or more

12 weeks

MEET THE EMPLOYMENT TEAM AT NASH & CO
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